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U.S. Customs Service 


Treasury Decisions 


(T.D. 83-101) 
Bonds 


Approval and discontinuance of Carrier’s Bonds, Customs Form 3587 


Bonds of carriers for the transportation of bonded merchandise 
have been approved or discontinued as shown below. The symbol 
“D” indicates that the bond previously outstanding has been dis- 
continued on the month, day, and year represented by the figures 
which follow. “PB” refers to a previous bond, dated as represented 
by figures in parentheses immediately following, which has been 
discontinued. If the previous bond was in the name of a different 
company or if the surety was different, the information is shown in 
a footnote at the end of the list. 

Dated: April 22, 1983. 





Filed with district 
director/area 
director/amount 


Date of 


Name of principal and surety Date of bond approval 





Airport Distributors, Inc., 29285 | Jan. 14, 1983 Mar. 31, 1983 | Detroit, MI 
Airport Dr., Romulus, MI; motor $50,000 
carrier; Sentry Ins. a Mutual Co. 


Alltrans Alaska Freight Inc., 655 S. | Apr. 13, 1983 | Apr. 15, 1983 | Seattle, WA 
Edmunds St., Seattle, WA; motor $50,000 
carrier; Hartford Accident & In- 
demnity Co. 


Apex R.E. & T. Inc. and Apex | June 24, 1983 | June 24, 1983 | St. Louis, MO 
Towing Co., 212 S. Central Ave., $100,000 
St. Louis, MO; water carrier; The 
Travelers Indemnity Co. 

(PB 6/24/82) D 6/24/83 


Earl Bolton, dba: Bolton Truck | Jan. 24, 1983 Mar. 22, 1983 | San Fran., CA 
Lines, 81 “M” St., Fresno, CA; $25,000 
motor carrier; Fireman’s Fund 
Ins. Co. 


Carthage Freight Line, Inc., P.O. | Mar. 16, 1983 | Mar. 25, 1983 | New Orleans, LA 
Box 101028, 1185 Omohundro Dr., $25,000 
Nashville, TN; motor carrier; The 
American Ins. Co. 

(PB 3/16/82) D 3/25/83 ! 
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Name of principal and surety 


Date of bond 


Date of 


approval 


Filed with district 


director/area 
director/amount 





Clarkson Brothers Machinery Haul- 
ers, Inc., P.O. Box 788, Cowpens, 
SC; motor carrier; Ins. Co. of 
North America 


Command Transportation, Inc., 28 
Fitchburg St., Somerville, MA; 
motor carrier; Liberty Mutual 
Ins. Co. 


Cunningham Distributing Corp., 
1100 2nd Ave., NW., Great Falls, 
MT; motor carrier; Allied Fidelity 
Ins. Co. 


Delta Lines, Inc., 333 Hegenberger 
Rd., Oakland, CA; motor carrier; 
Protective Ins. Co. 

(PB 3/11/68) D 4/5/83 2 


Dominguez Brothers Trucking Co., 
1500 S. Zarzamora St., San Anto- 
nio, TX; motor carrier; National 
Surety Corp. 

(PB 1/15/82) D 4/6/83 


Emde Trucking Ltd., 3835 E. 2nd 
Ave., Burnaby, B.C., Canada; 
motor carrier; Royal Ins. Co. of 
America 


Gateway Transfer Co.—See Quesada 
Auto Transport Crop. 

Ronaldo E. Guerra, Inc., P.O. Box 
656, Roma, TX; motor carrier; St. 
Paul Fire & Marine Ins. Co. 


H & S Freight Agents, Inc., P.O. 
Box 9997, Yakima, WA; motor 
carrier; State Farm Fire & Casu- 
alty Co. 


Harkema Express Lines Ltd., man- 
aged by: Roadway Express Ltd., 
2600 York Centre—145 King St., 
W., Toronto, Ontario, Canada; 
motor carrier; Protective Ins. Co. 


IMFS, Inc., P.O. Box 175, Ionio St., 
NW., Grand Rapids, MI; motor 
carrier; Travelers Indemnity Co. 
(PB 4/2/82) D 4/2/83 * 


MRT International, P.O. Box 16251, 
Long Beach, CA; motor carrier; 
Washington International Ins. Co. 


Metroflight, Inc., dba: Metro Air- 
lines and dba: Metroflight Air- 
lines, P.O. Box 58608, Houston, 
TX; air carrier; Ins. Co. of North 
America 
(PB 8/30/82) D 9/13/82 





Jan. 25, 1983 


July 8, 1982 


Dec. 9, 1982 


Mar. 11, 1983 


Jan. 15, 1983 


Sept. 23, 1982 


Apr. 4, 1983 


Mar. 3, 1983 


Feb. 10, 1983 


Apr. 2, 1983 


Mar. 3, 1983 


Sept. 13, 1982 





Jan. 


26, 1983 


. 30, 1983 


. 5, 1983 


. 22, 1983 


. 13, 1982 





Charleston, SC 
$25,000 


Boston, MA 
$50,000 


Great Falls, MT 
$25,000 


San Fran., CA 
$25,000 


Seattle, WA 
$25,000 


Laredo, TX 
$25,000 


Seattle, WA 
$25,000 


Buffalo, NY 
$25,000 


Detroit, MI 
$50,000 


Los Angeles, CA 
$50,000 


Houston, TX 
$25,000 








Name of principal and surety 


Date of bond 


Filed with district 
director/area 
director/amount 





Pendleton Guard & Security Serv- 
ice, Inc., Magnolia Life Bldg., 
Suite 600, Lake Charles, CA; 
motor carrier; The Continental 
Ins. Co. 


Pioneer Transportation Systems, 
Inc., Maryland Highway 331, 
Hurlock, MD; motor carrier; 
Washington International Ins. Co. 


Quesada Auto Transport Corp., 1319 
Santa Rita (P.O. Box 1271), 
Laredo, TX; motor carrier; St. 
Paul Fire & Marine Ins. Co. 

(PB 10/28/81) D 3/28/83 


Roadway Express Ltd.—See Har- 
kema Express Lines Ltd. 

Shaker Express, P.O. Box 2430, San 
Diego, CA; motor carrier; Trans- 
america Ins. Co. 

(PB 5/6/76) D 4/3/83 


Sims Motor Transport Lines, Inc., 
610 W. 138th St., Chicago, Ill; 
motor carrier; U.S. Fidelity & 
Guaranty Co. 

D 3/22/83 


Strothman Tank Lines—See United 
States Transportation, Inc. 

Sujax, Inc., Rt. 2 Box 30D, Union 
Grove, WI; motor carrier; Em- 
ployers Mutual Casualty Co. 


Titan Security Ltd. 3235 Tulane 
Ave., New Orleans, LA; motor 
carrier; Northwestern National 


Casualty Co. 


United States Transportation, Inc., 
dba: Strothman Tank Lines, 4963 
Provident Dr., Cincinnati, OH; 
motor carrier; The Buckeye 
Union Ins. Co. 


Worster Motor Lines Inc., Gay 
Road, North East, PA; motor car- 
rier; Protective Ins. Co. 


Feb. 10, 1983 


Mar. 28, 1983 


Mar. 22, 1983 


Aug. 13, 1982 


May 12, 1955 


Feb. 28, 1983 


Feb. 22, 1983 


Apr. 7, 1983 


Mar. 2, 1983 








Mar. 28, 1983 


Apr. 3, 1983 


May 13, 1955 


Mar. 16, 1983 


Mar. 18, 1983 


Apr. 13, 1983 


Mar. 25, 1983 





Port Arthur, TX 
$25,000 


Milwaukee, WI 
$25,000 


New Orleans, LA 
$25,000 


Cleveland, OH 
$100,000 


Buffalo, NY 
$25,000 





1 Surety is Liberty Mutual Ins. Co. 
2 Surety is General Ins. Co. of America. 


3 Surety is Peerless Ins. Co. 


* Principal is Gateway Transfer Co. 


Bon-3-03 


MARILYN G. Morrison, 
Director, 
Carriers, Drawback and Bonds Division. 





CUSTOMS 
(T.D. 83-102) 


Change of Practice Relating to Tariff Classification of Certain 
Tubular Textile Braided Line 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Change of practice. 


SUMMARY: This document gives notice of a change of an estab- 
lished and uniform practice of classifying certain tubular textile 
braided lines containing, and in chief value of, lead cores, which 
are currently classified under the provision for articles of lead, not 
coated or plated with precious metal, valued over 13% cents per 
pound, in item 657.75, Tariff Schedules of the United States 
(TSUS). This change of practice will result in the classification of 
these articles, which are used to weigh down fish nets, under the eo 
nomine provision for tubular braids with a nonelastic core, not suit- 
able for making or ornamenting headwear, in item 348.00, TSUS, 
when imported in the piece (material lengths). However, when im- 
ported in specific lengths of 300, 330, 600, 660, 900, and 990 feet, 
they will be classified under the provision for other articles not 
specifically provided for, of textile materials, in item 389.70, TSUS, 
if in chief value of lead. 


EFFECTIVE DATE: July 28, 1983. 
FOR FURTHER INFORMATION CONTACT: Phil Robins, Classifi- 


cation and Value Division, U.S. Customs Service, 1301 Constitution 
Avenue, NW., Washington, D.C. 20229 (202-566-8181). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On October 21, 1981, a notice was published in the Federal Regis- 
ter (46 FR 51698) advising that Customs was reviewing its current 
established and uniform practice of classifying tubular textile 
braided lines with a nonelastic lead core under the provision for ar- 
ticles of lead, not coated or plated with precious metal valued over 
13% cents per pound, in item 657.75, (TSUS) (19 U.S.C. 1202). Pur- 
suant to section 315(d), Tariff Act of 1930, as amended, (19 U.S.C. 
1315(d)), and section 177.10(c)\(1), Customs Regulations (19 CFR 
177.10(c)(1)), Customs requested comments on its proposal to reclas- 
sify these articles, which are used to weigh down fish nets, under 
the eo nomine provision for tubular braids with a nonelastic core, 
not suitable for making or ornamenting headwear, in item 348.00, 
(TSUS). Comments were to have been received on or before Decem- 
ber 21, 1981. However, pursuant to a request to extend the time for 
the submission of comments, Customs published a notice in the 
Federal Register (46 FR 62600), extending the time period to Janu- 
ary 21, 1982. 





CUSTOMS 5 


As indicated in the notice, item 348.00, TSUS, is an eo nomine 
provision that neither requires the merchandise to be in chief 
value of any particular material, nor does it require the articles to 
be of textile materials. Further, even if there were a requirement 
that the braids had to be “of textile materials,” the term “textile 
materials” is defined in Headnote 2(aXv), Schedule 3, TSUS, as in- 
cluding “braids.” The word “braids” is defined in Subpart (f) of the 
same headnote as including all braids of any construction, with or 
without cores. 

An eo nomine provision for an article, such as the provision for 
tubular braids with a nonelastic core, not suitable for making or 
ornamenting headwear, without limitations or shown contrary leg- 
islative intent, judicial decision, or administrative practice to the 
contrary, and without proof of commercial designation, will include 
all forms of such an article. Nootka Packing Co. v. United States, 
22 C.C.P.A. 464, T.D. 47464 (1935). In view of this principle and in 
light of the definitions of “textile materials” and “braids” enunci- 
ated above, Customs proposed that the subject articles be reclassi- 
fied under item 348.00, TSUS. 


ANALYSIS OF COMMENTS 


Five comments were received in response to the notice. Two com- 
menters were in favor of the proposal and three commenters were 
opposed. Two of the three commenters opposed to it were con- 
cerned with the economic impact which would result from the 


change and the fact that the articles are not used as a textile. How- 
ever, neither of these factors is relevant in determining the proper 
statutory tariff classification of the articles. 

The primary issues raised by the remaining commenter opposed 
to the reclassification and Customs response to these issues is as 
follows: 

1. The question is raised as to whether the articles, which are 
chiefly used for weighing down fish netting, is a “braid” since the 
lead core is not a central strand. 

The definition from Webster’s Third New International Diction- 
ary, 1966, of the word “braid”, describes the manufacturing process 
used to produce a braid. The description states that three or more 
strands are formed into a cord or ribbon by repeatedly crossing a 
left and then a right strand over a central strand and under the 
opposite strand. It does not appear that the strands described in 
that definition are meant to include a central core. The cited defi- 
nition does not contain anything contradictory to the conclusion 
that the articles are a braid. In this connection, see Sol Kahaner & 
Bro. v. United States, 71 Cust. Ct. 97, C.D. 4480 (1973), aff'd. 62 
CCPA 35, C.A.D. 1141 (1975), which held that the term “braids” for 
tariff purposes includes only braids formed by special “maypole” 
type construction in which three or more lengths are diagonally in- 
tertwined. 
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2. It is contended that the provisions in the Tariff Act of 1930, as 
amended, from which the provision for tubular braids with a none- 
lastic core, item 348.00, TSUS, was derived, all provided for tubing 
wholly or in chief value of textile materials. Accordingly, it is 
argued that the article is required to be in chief value of textile 
materials to be classified in item 348.00, TSUS. 

It is a cardinal rule of statutory construction that where doubt or 
ambiguity exists as to the meaning or scope of a statute, it is 
proper to consult the legislative history of that statute to ascertain 
congressional intent and that such intent governs the interpreta- 
tion of the statute. However, in this instance we believe that the 
wording is clear and unambiguous. 

Headnote 2(a)(v), Schedule 3, TSUS, defines the term “textile ma- 
terials” as including braids as defined in Headnote 2(f). That head- 
note defines the term “braids” when used in connection with tex- 
tile materials or textile articles, as including all braids in the piece 
of any construction, with or without cores. There is no requirement 
that the braids classifiable in Schedule 3, TSUS, be in chief value 
of textiles. The language used in the defintion of “braids” refers to 
textile materials and textile articles, not to articles of textile mate- 
rials. The word “of” is defined for tariff purposes in General Head- 
note 9(f)(i), TSUS, as meaning that the article is wholly or in chief 
value of the named material. The definition of “braids” does re- 
quire that the braided portion, as opposed to the core, consist of 
material which would otherwise be considered textile materials. 
There is no similar limitation in the definition concerning the com- 
position of any core in a braid. Therefore, in determining whether 
a braid with a core is within the purview of “textile materials,” the 
composition of the core is not a consideration. 

Even if it could be argued that the definition of braids was am- 
biguous, the legislative history is clear. As explained in the Tariff 
Classification Study, Explanatory Materials, published as C.I.E. 1/ 
64, dated January 2, 1964, under the Tariff Act of 1930, the prac- 
tice of Customs was to exclude from the meaning of the term 
“braids” so-called cords which consisted of a braided sheath sur- 
rounding an inner core. 


This latter practice is not reflected in the proposed definition 
which would include all braids in the piece whether with or 
without cores. The proposed definition also includes such 
braids whether they have been braided from fibers, filaments 
(including tinsel wire and lame), yarns, cordage, textile fabrics, 
or any combination thereof. It is believed that this definition 
properly reflects the trade conception of braid. Volume 1 at pg. 

ai. 


In addition, as can be seen from Part IIB, Tariff Classification 
Study Submitting Report, also published in Volume 1, C.1E. 1/64, 
in converting from the Tariff Act of 1930, as amended, to the 
TSUS, the TSUS resulted in numerous rate changes. Further, the 





CUSTOMS 7 


court noted in Sol Kahaner & Bro. v. United States, supra, that the 
statutory language in the TSUS in regard to the classification of 
braids differs from the language in the Tariff Act of 1930, as 
amended, and the change is sufficient to establish that the cover- 
age under the TSUS differs from that which existed previously. 

3. The position is advanced that the statutory language of Head- 
note 2(f), Schedule 3, TSUS, applies only to textile materials and 
textile articles and does not apply to textile braids which are in 
chief value of the lead core. 

Customs does not read Headnote 2(f) in that manner. In the 
TSUS, the word “of” is defined in General Headnote 9(f\(i), TSUS, 
and is the designated word used in the TSUS as requiring that an 
article be in chief value of the named material. The word “of” does 
not appear in Headnote 2(f). Further, a submission by an American 
manufacturer of similar articles is persuasive that the subject arti- 
cles are known in the trade and commerce of this country as a tex- 
tile material or a textile article. 

4. The position is advanced that these articles are not classifiable 
in item 348.00, TSUS, because that provision encompasses only 
braids imported in material lengths, and a substantial amount of 
the braided lead lines is actually imported cut to predetermined 
sizes for use on specific size nets. 

Customs has confirmed this position. Braided lead lines are used 
in certain designated lengths ranging from 300 feet to 990 feet and 
when imported in those designated lengths, they are seldom cut. 
Customs has continuously held that merchandise which is imported 
cut to specific sizes for specific uses, and which will not be further 
cut after importation, is not considered to be in material lengths. 
See C.S.D. 79-115, published in the Customs BULLETIN of April 25, 
1979, in response to Internal Advice Request No. 43/78, which held 
that mountain climbing ropes in lengths of 120, 150, and 165 feet 
were not imported in material lengths and, therefore, were sepa- 
rate and distinguishable articles of commerce classifiable as sport- 
ing equipment. 

Since braids with cores imported in material lengths are “textile 
materials,” it follows that articles which are in chief value of such 
braids are, unless more specifically provided for elsewhere, classifi- 
able as articles of textile materials. 


CHANGE OF PRACTICE 


After careful analysis of the comments received, Customs propos- 
al to classify braided lead lines under item 348.00, TSUS, is adopt- 
ed, with the addition that if imported in specific lengths of 300, 
330, 600, 660, 900, and 990 feet, they are classifiable under the pro- 
vision for other articles not specially provided for, of textile materi- 
als, in item 389.70, TSUS, if in chief value of lead. 


403-172 0 - 83 - 2 
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E.O. 12291 


This document does not meet the criteria for a “major rule” as 
specified in section 1(b) of E.O. 12291. Accordingly, no regulatory 
impact analysis has been prepared. 


REGULATORY FLEXIBILITY ACT 


This document is not subject to the provisions of sections 603 and 
604 Title 5, United States Code (as added by section 3 of Pub. L. 96- 
354, the “Regulatory Flexibility Act”). 


DRAFTING INFORMATION 


The principal author of this document was Jesse V. Vitello, 
Office of Regulations and Rulings, U.S. Customs Service. However, 
personnel from other Customs offices participated in its develop- 
ment. 

WILLIAM VON Rass, 
Commissioner of Customs. 


Approved: April 13, 1983. 
RosertT E. Powis, 
Acting Assistant Secretary of the Treasury. 


[Published in the Federal Register, April 29, 1983 (48 FR 19508)] 








NOTICE 


C.S.D. 83-20. initially published in the Customs Bulletin Volume 
17, No. 15, page 39, was published inadvertently. The ruling letter 
dated December 20, 1982 has been reversed in part by Headquar- 
ters ruling dated March 24, 1983, which reversed holdings (1) and 
(2) of the ruling. Accordingly, holdings (1) and (2) of C.S.D. 83-20 
are reversed. Holding (3) of the ruling remains valid. 











U.S. Customs Service 


General Notices 


19 CFR Part 177 
(069868) 


Amorphous Silica; Change of Practice Considered 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed change of practice—request for comments. 


SUMMARY: This document gives notice that Customs is reviewing 
its current established and uniform practice of classifying syntheti- 
cally produced amorphous silica as “silica.’”” Customs is considering 
classifying that merchandise as “other inorganic compounds”, and 
seeks public comment on the proposed change of practice. 


DATE: Comments (preferably in triplicate) must be received on or 
before June 28, 1983. 


ADDRESS: Comments should be addressed to the Commissioner of 
Customs, Attention: Regulations Control Branch, Room 2426, 1301 
Constitution Avenue, NW., Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: John G. Hurley, 
Classification and Value Division, U.S. Customs Service, 1301 Con- 
stitution Avenue, NW., Washington, D.C. 20229 (202-566-8181). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Pursuant to an established and uniform practice, based on Treas- 
ury Decision 68-29(14) and subsequent importations, Customs has 
classified a highly dispersed, synthetically produced amorphous 
silica (“silica gel’’) under the provision for silica, not specially pro- 
vided for, in item 523.11, Tariff Schedules of the United States 
(TSUS) (19 U.S.C. 1202). 

However, information has been developed by Customs to indicate 
that the merchandise in question, being synthetically produced, has 
significantly different physical and chemical properties from min- 
eral silica and does not have the same use(s) as the natural sub- 
stance. In addition, it appears that synthetic amorphous silica is 
not known in the trade or commerce as mineral silica. 

9 
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PROPOSED CHANGE OF PRACTICE 


On the basis of the above information, Customs has determined 
that the established and uniform practice of classifying synthetical- 
ly produced amorphous silica as (mineral) silica, in item 523.11, 
TSUS, is clearly wrong. It is Customs position that the silica gel in 
question, a highly dispersed silica produced by the pyrogenic 
method from silicon tetrachloride, which is an anhydride of silicic 
acid, is properly classifiable under the provision for other inorganic 
compounds, in item 423.00, TSUS, and dutiable. 


AUTHORITY 


Inasmuch as the proposed change of practice, if implemented, 
will result in duties being assessed on the merchandise, Customs is 
giving this notice and opportunity for comment as provided by sec- 
tion 315(d), Tariff Act of 1930, as amended (19 U.S.C. 1315(d)), and 
section 177.10(c\(1), Customs Regulations (19 CFR 177.10(c)(1)). 


COMMENTS 


Before taking any further action on this matter, consideration 
will be given to any written comments submitted timely to the 
Commissioner of Customs. Comments submitted will be available 
for public inspection in accordance with section 103.11(b), Customs 
Regulations (19 CFR 103.11(b)), during the hours of 9:00 a.m. to 4:30 
p.m. on normal business days, at the Regulations Control Branch, 
Headquarters, Room 2426, U.S. Customs Service, 1301 Constitution 
Avenue, NW., Washington, D.C. 20229. 


DRAFTING INFORMATION 


The principal author of this document was Todd J. Schneider, 
Regulations Control Branch, U.S. Customs Service. However, per- 
sonnel from other Customs offices participated in its development. 

Dated: March 11, 1983. 

WILLIAM VON RABB, 
Commissioner of Customs. 


[Published in the Federal Register, April 29, 1983 (48 FR 19395)] 


Performance Review Boards; Appointment of Members 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General Notice. 

SUMMARY: This notice announces the appointments of the mem- 
bers of the U.S. Customs Service Performance Review Boards 


(PRB’s) in accordance with 5 U.S.C. 4313(c)(4). The purpose of the 
PRB’s is to review senior executive employees’ performance and 





CUSTOMS 11 


make recommendations regarding performance and performance 
awards. 


DATE: The Performance Review Boards become effective on May 1, 
1983. 


FOR FURTHER INFORMATION CONTACT: John L. Heiss, 
Acting Director, Office of Human Resources, U.S. Customs Service, 
1301 Constitution Avenue, N.W., Room 3417, Washington, D.C., 
(202) 566-5563. 


SUPPLEMENTARY INFORMATION: There are two Performance 
Review Boards in the U.S. Customs Service as follows: 

1. The Performance Review Board to review Senior Executives 
rated by the Commissioner and Deputy Commissioner (i.e., the As- 
sistant to the Commissioner, the Special Assistants to the Commis- 
sioner, the Comptroller, the Assistant Commissioners, and Regional 
Commissioners) is composed of the following members: 


John Mangels, Director, Office of Operations, Department of the 
Treasury 

George Astengo, Deputy Assistant Secretary (Administration), De- 
partment of the Treasury 

William R. Barton, Deputy Director, U.S. Secret Service 

Stephen Higgins, Director, Bureau of Alcohol, Tobacco and Fire- 


arms 
Charles C. Hackett, Jr., Assistant Commissioner, Office of Internal 


Affairs, U.S. Customs Service 


2. The Performance Review Board to review all other Senior Ex- 
ecutives is composed of the following members: 


Eugene Mach, Assistant Commissioner, Office of Inspection and 
Control, U.S. Customs Service 

George C. Corcoran, Jr., Assistant Commissioner, Office of Enforce- 
ment, U.S. Customs Service 

Robert P. Schaffer, Assistant Commissioner, Office of Commercial 
Operations, U.S. Customs Service 

William H. Russell, Comptroller, U.S. Customs Service 

William J. Griffin, Regional Commissioner, U.S. Customs Service, 
100 Summer Street, Boston, Massachusetts 02110 

Dennis T. Snyder, Regional Commissioner, U.S. Customs Service, 6 
World Trade Center, New York, New York 10048 

Robert N. Battard, Regional Commissioner, U.S. Customs Service, 
99 S.E. 5th Street, Miami, Florida 33131 

Donald Kelly, Acting Regional Commissioner, U.S. Customs Serv- 
ice, 500 Dallas Street, Houston, Texas 77002 

Peter J. Dispenzirie, Regional Commissioner, U.S. Customs Service, 
55 E. Monroe Street, Chicago, Illinois 60603 
Dated: April 6, 1983. 

WILLIAM VON Raas, 
Commissioner of Customs. 


[Published in the Federal Register, April 26, 1983 (48 FR 18970)] 
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(19 CFR Part 175) 


Receipt of Domestic Interested Party Petition Concerning Tariff 
Classification of Polypropylene Ropes 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of receipt of domestic interested party petition. 


SUMMARY: Customs has received a petition from a domestic in- 
terested party requesting the reclassification of certain imported 
polypropylene ropes. Imported polypropylene ropes are currently 
classified for duty purposes as other articles of plastics, not special- 
ly provided for. However, if these ropes are products of a benefici- 
ary developing country, they are accorded duty-free entry under 
the Generalized System of Preferences (GSP). The petitioner con- 
tends that these ropes should be classified under the tariff provi- 
sion for cordage of man-made fibers subject to a higher rate of duty 
and not eligible for duty-free entry under the GSP even if imported 
from a beneficiary developing country. This document invites com- 
ments with regard to the correctness of the current classification. 


DATE: Comments (preferably in triplicate) must be received on or 
before June 28, 1983. 


ADDRESS: Comments may be addressed to the Commissioner of 
Customs, Attention: Regulations Control Branch, Room 2426, 1301 


Constitution Avenue, NW., Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Phil Robins, Classifi- 
cation and Value Division, U.S. Customs Service, 1301 Constitution 
Avenue, NW., Washington, D.C. 20229 (202-566-8181). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


A petition dated November 9, 1982, was filed with the Customs 
Service under section 516, Tariff Act of 1930, as amended (19 U.S.C. 
1516), by the Sunshine Cordage Corporation, an Americn manufac- 
turer of synthetic twines, ropes, and cordage. The petitioner con- 
tends that certain imported polypropylene ropes made from “plexi- 
form filaments”, which are currently classified by Customs under 
the provision for other articles of plastics, not specially provided 
for, in item 774.55, Tariff Schedules of the United States (TSUS) (19 
U.S.C. 1202), are more appropriately classified under the provision 
for cordage of man-made fibers in items 316.55 and 316.58, TSUS, 
depending on diameter. The current rate of duty for items classi- 
fied under item 774.55, TSUS, is 6.9 percent ad valorem and the 
current rate of duty for items classified under items 316.55 and 
316.58, TSUS, is 8 cents per pound plus 12.7 percent ad valorem 
and 12.5 cents per pound plus 15 percent ad valorem, respectively. 
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The petitioner correctly notes that articles classified under item 
774.55, TSUS, can be entered free of duty under the Generalized 
System of Preferences (“GSP”’) (see sections 10.171-10.178, Customs 
Regulations (19 CFR 10.171-10.178)), if imported directly from a 
beneficiary developing country, whereas articles classified under 
items 316.55 and 316.58, TSUS, cannot be entered free of duty 
under the GSP. 

An amended petition, dated December 14, 1982, was submitted by 
the Sunshine Cordage Corporation and filed with Customs to sup- 
port its original petition and set forth further arguments as to why 
the classification of polypropylene ropes should be changed. The po- 
lypropylene ropes which are the subject of both the petition and 
the amended petition, are composed of man-made plexiform fila- 
ments in a folded, twisted, or crimped condition. 

The petitioner’s claim for reclassification is based on its interpre- 
tation of the terms “plexiform filaments” and “strips” as defined in 
headnotes 3(c) and 3(d), Subpart E, Part 1, Schedule 3, TSUS. For 
the purposes of Subpart E, the term plexiform filaments “embraces 
flexible filaments each of which consists of a network or plexus of 
fine fibers and which are suitable for the manufacture of textiles.” 

The term strips “embraces strips (including strips of laminated 
construction), whether or not folded lengthwise, twisted, or 
crimped, which in unfolded, untwisted, and uncrimped condition 
are over 0.06 inch but not over one inch in width and are not over 
0.01 inch in thickness.” 

The petitioner maintains that according to the above definitions, 
“strips” which are in an unfolded condition must meet the dimen- 
sional requirement, whereas “plexiform filaments” which are in a 
folded, twisted, or crimped condition need not met any dimensional 
requirement. Thus, it claims that these plexiform filaments which 
are in a folded, twisted, or crimped condition could be of any length 
or width suitable for the manufacture of textiles. 

The petitioner also relies on its interpretation of the term “cord- 
age” as defined in headnote 1(a) of Part 2, Schedule 3, TSUS, which 
provides that for the purpose of this part, the term cordage “means 
assemblages of textile fibers or yarns, in approximately cylindrical 
form and of continuous length, whether or not bleached, colored, or 
treated, designed and chiefly used as an end product, and compris- 
ing cable, rope, cord, and twine,* * *” 

The petitioner asserts that a polypropylene rope, which consists 
of plexiform filaments in a folded, twisted, or crimped condition, is 
a cordage product. It states that the plexiform filaments, of which 
the polypropylene rope is composed, would have to be unfolded to 
be excluded from the definition of cordage. However, plexiform fila- 
ments in a polypropylene rope are not unfolded but are in a folded, 
twisted, or crimped condition and cannot be excluded from the defi- 
nition of cordage. 
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Thus, petitioner concludes that polypropylene ropes, composed of 
plexiform filaments in a folded, twisted, or crimped condition, are 
cordage products, and need not meet any dimensional require- 
ments. Accordingly, they must be properly classified under the pro- 
vision for cordage of man-made fibers in items 316.55 and 316.58, 
TSUS, and not under the provision for other articles of plastics, not 
specially provided for, in item 774.55, TSUS. 


COMMENTS 


Pursuant to section 175.21(a), Customs Regulations (19 CFR 
175.21(a)), before making a determination on this matter, Customs 
invites written comments from interested parties on the petition 
and the correctness of Customs classification of these articles. 

The domestic interested party petition and the amended petition, 
as well as all comments received in response to this notice, will be 
available for public inspection in accordance with section 103.11(b), 
Customs Regulations (19 CFR 103.11(b)), between the hours of 9:00 
a.m. to 4:30 p.m. on normal business days, at the Regulations Con- 
trol Branch, Headquarters, U.S. Customs Service, 1301 Constitution 
Avenue, NW., Washington, D.C. 20229. 


Authority 


This notice is published in accordance with section 175.21(a), Cus- 
toms Reguations (19 CFR 175.21(a)). 


DRAFTING INFORMATION 


The principal author of this document was James S. Demb, Regu- 
lations Control Branch, U.S. Customs Service. However, personnel 
from other Customs offices participated in its development. 

Dated: April 25, 1983. 


JOHN P. SIMPSON, 
Director, Office of Regulations and Rulings. 


[Published in the Federal Register, April 29, 1983 (48 FR 19510)] 
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UNITED STATES, APPELLANT v. ROSES INCORPORATED, APPELLEE 
(Decided: April 25, 1983) 
Before NicHo.s, MILLER, and Smitu, Circuit Judges. 


NICHOLS, Circuit Judge. 

This is an appeal by the United States from an order of the 
Court of International Trade (CIT) requiring the Department of 
Commerce to initiate an antidumping investigation, despite its 
prior refusal to do so. We agree with the CIT that the administra- 
tive proceedings are tainted by serious illegality, but disagree as to 
the remedy selected. We remand to the CIT for further proceedings 
in conformity with this opinion. 


I.—History of the Case 


Roses Incorporated is a trade association of domestic rose grow- 
ers and is accepted as having standing to petition, as it has, for as- 
sessment of antidumping duties against the importation of fresh 
cut roses from Columbia, South America. It filed its original peti- 
tion with the Commerce Department on June 4, 1981, pursuant to 
19 U.S.C. § 1673a(b)\(1) (Supp. V 1981). That Department gave the 
matter immediate attention, being aware that by 19 U.S.C. 
§ 1673a(c) it had but 20 days to decide what to do. It notified appel- 
lee’s counsel that the petition was defective in its view, and he filed 
additional data on June 19, 1981. Meanwhile, an association of Co- 
lumbian rose growers (Asocoflores) learned of the filing and ad- 
vised the Commerce Department it was seeking disclosure of appel- 
lee’s confidential data under the Freedom of Information Act, 5 
U.S.C. § 552 (1976). Additionally, the Commerce Department re- 
ceived letters from the Columbian Embassy and from Asocoflores 
containing data that traversed appellee’s in some respects. On June 
22, 1981, the International Trade Administration (ITA or agency), 
the arm of Commerce responsible in the premises, conducted an ex 
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parte meeting with the Economic Minister of the Columbian Em- 
bassey, counsel for Asocoflores and others. The petition was dis- 
cussed and objections to it noted. A study by PROEXPO, a Colum- 
bian body, was discussed but not then filed. On June 24, 1981, the 
ITA notified counsel for appellee to withdraw the petition the next 
day or it would be dismissed, but he could submit another petition 
if he wished. On June 25, 1981, it was dismissed, with proper notice 
in the Federal Register. The dismissal was on other grounds than 
those urged by outside objectors. 

On July 13, 1981, appellee, instead of filing another petition, 
sued in the CIT. It prayed for a declaratory judgment that the 
agency negative determination was unlawful, an order to the 
agency to institute an investigation forthwith, and such other relief 
as the court might decree proper. 

Under date of April 28, 1982, the CIT held that the ITA proceed- 
ings were illegal, on the ground that the Columbian government 
and exporters should not have been allowed to submit information 
or otherwise participate in evaluation of the petition. Upon “perus- 
al” of the original petition of June 4, 1981, the court determined 
that it, with its supporting data, contained allegations making 
mandatory the commencement of the next or investigatory stage of 
an antidumping proceeding. Accordingly, the court ordered that 
the petition be reinstated and the investigation be commenced. 
This appeal by the government followed. 


IT. Statutes Applicable 


This case derives much of its interest from the relative novelty of 
the statutes to be construed. 

The jurisdiction of the CIT to review the decision of the ITA not 
to investigate as aforesaid, derives from 19 U.S.C. § 1516a (Supp. V 
1981), and from 28 U.S.C. § 1582 (Supp. V 1981). Its authority to act 
upon its conclusions, in an appropriate case by ordering institution 
of an antidumping investigation, does not seem to be challenged— 
the issue being whether this is an appropriate case. 

The manner of initiating an antidumping investigation, and the 
legal consequence of doing so, are completely recast in this legisla- 
tion. The legal effect of a decision to conduct such an investigation 
is stated in 19 U.S.C. § 1673b, and does not include suspension of 
liquidation, except to a limited extent in stated “critical circum- 
stances,” until affirmative preliminary determinations are made as 
to a reasonable indication of injury to a domestic industry and a 
reasonable basis to suspect sales at less than fair value. These pro- 
visions were enacted as part of the Trade Agreements Act of 1979, 
Pub. L. No. 96-39, which repealed the former antidumping law. 

In general, by § 1673a, the “administering authority” shall com- 
mence an investigation whenever it— 


determines, from information available to it, that a formal 
investigation is warranted * * 
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or whenever an “interested party”— 


files a petition with the administering authority, on behalf of 
an industry which alleges the elements necessary for the impo- 
sition of the duty imposed by section 1673 of this title, and 
which is accompanied by information reasonably available to 
the petitioner supporting these allegations.* * * 


The administering authority “[w]ithin 20 days after the date on 
which petition is filed” shall— 


* * * * * * « 


(1) determine whether the petition alleges the elements nec- 
essary for the imposition of a duty under section 1673 of this 
title and contains information reasonably available to the peti- 
tioner supporting the allegations, 

(2) if the determination is affirmative, commence an investi- 
gation." ”. 

(3) if the determination is negative, dismiss the peti- 
re . 


Accordingly, an antidumping investigation must be commenced 
if the administering authority determines, sua sponte, that com- 
mencement is warranted, or if it determines that a petition, duly 
filed, alleges the elements necessary for relief supported by infor- 
mation reasonably available to the petitioner. Unlike previous 
practice, a petition may not be refused for filing on the grounds 
that the information contained is not sufficient to allege dumping. 
Rather, the petition must be accepted for filing and then the au- 
thority must determine within 20 days whether to initiate an in- 
vestigation. 


ITI.—Opinion 
A 


The first question we must decide is whether, as the CIT 
thought, the mere receipt of oral or written material from persons 
representing the anticipated targets of the investigation, or their 
diplomatic representatives, during the 20 days following the filing 
of the petition, taints a decision to dismiss with illegality even 
though the dismissal is based, as here, on other grounds than those 
urged by the said targets, at least ostensibly. One’s possible first 
impulse to hold the error was no worse than harmless is replaced 
on study of the statutory scheme by an appreciation that the CIT 
judge was right in attaching to the transaction the significance 
that he did. 

In the first place, he quotes some very telling legislative history, 
and we can do no better than to quote it also. It is a colloquy be- 
tween Senator Ribicoff, Chairman of the Subcommittee on Interna- 
tional Trade of the Committee on Finance and floor manager of the 
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bill, and Senator Danforth, co-sponsor of the legislation, explaining 
the bill on the Senate floor. 125 Cong. Rec. 20172 (1979): 


Mr. Danrortu. Should not the administering authority, like 
the courts, look only to the four corners of the petition—the 
pleading—and the information filed supporting the allegations 
and not elsewhere? 

Mr. RisicorF. Definitely yes. 

Mr. DANFORTH. Since, at this stage, it is not the intent of 
Congress to have ongoing an advocacy proceeding, petitions or 
information seeking to rebut the allegations should not be con- 
sidered by the administering authority, is this not correct? 

Mr. Risicorr. That is correct. This is not to say, however, 
that the administering authority, like a court, may not take 
“judicial notice’ of facts within the public domain. 

Mr. DANFORTH. How much supporting information should be 
required of the petition? 

Mr. RisicorF. It is the intent of this legislation that the de- 
termination as to the information reasonably available to any 
petitioner be made in light of the circumstances of each peti- 
tioner. 

Mr. DanrortH. Should the “reasonably available” informa- 
tion requirement be the basis for the administering authority 
refusing to proceed with an investigation? 

Mr. RisicorrF. No. 


It is plainly implicit in the statutory language already quoted that 
a decision to dismiss a petition without any investigation will not 
be based on information from anticipated targets. In a spontane- 
ously generated decision to investigate, the administering authority 
is to consider all information “available to it’? which of course the 
target would always be happy to add to. The investigation then is 
to be made only if “warranted.” Doubtless it would be an abuse to 
start an unwarranted investigation in such circumstances. But 
when there is a petition sufficient on its face, and as checked 
against other “facts within the public domain,” even if investiga- 
tion would appear unwarranted to one who knew all the facts, 
surely the investigation must still be commenced. How long it need 
be continued under such circumstances, we do not consider. This is 
the statutory scheme and appellant does not contend otherwise. Its 
carefully phrased brief urges no more than that the information 
from the targets could have been and presumably was received for 
consideration and possible use only after the investigation was 
under way. 

Second, appellant invokes the presumption of governmental good 
faith. Kalvar Corp. v. United States, 543 F.2d 1298, 1301 (Ct.Cl. 
1976). This is a decision of a predecessor court binding on us. 

However, there is no issue of good faith in this case. It is unchal- 
lenged that everyone concerned has acted in good faith, trying to 
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accommodate to a new law which imposes new rights and new 
duties. What appellant is really talking about is the presumption of 
regularity of government action, a related but different presump- 
tion. See Citizens to Preserve Overton Park v. Volpe, 401 U.S. 402, 
415 (1971); United States v. Chemical Foundation, 272 U.S. 1, 14-15 
(1926). Appellant says the presumption supports its assertion that 
the government officers did not consider the evidence they illegiti- 
mately obtained on June 22, 1981, because the law says they should 
not. It is really a presumption that what appears regular is regu- 
lar, the burden being upon the attacker to show the contrary. It 
does not help to sustain an action that on its face appears irregular 
as here. We would say, here the presumption operates in reverse. If 
it appears irregular, it is irregular, and the burden shifts to the 
proponent to show the contrary. Here the CIT judge was clearly 
not impressed that the appearance of irregularity had been rebut- 
ted, nor are we. 

Third, the receipt of material during the 20 days, from the antici- 
pated target, frustrates the intended statutory scheme, even if the 
undisclosed intention of the authority is to ignore it until an inves- 
tigation has commenced. On the one hand, if the statutory scheme 
is observed in appearance as well as reality, whether the investiga- 
tion would appear warranted if all the facts were known, rests pri- 
marily on the veracity of the petitioner. That of the agency is not 
involved. We do not say, as the dissent imputes to us in a footnote, 
that the agency must determine if there is a reasonable basis to 
believe or suspect that merchandise is being dumped before an in- 
vestigation is initiated. We say the contrary. If in the end the in- 
vestigation proves to have been unwarranted, the reputation of the 
agency is not impugned. On the other hand, if the conscience of 
Asocoflores is clear, it can explain the initiation of the investiga- 
tion to its customers as an event of no legal significance. Liquida- 
tion of duties will continue at the old rate with no addition for a 
dumping margin until affirmative preliminary determinations are 
made, as previously noted. It is not harmed in the eyes of its cus- 
tomers, who, it would appear, would have been used to dumping 
complaints by appellee, which had got nowhere previously, so far 
as our record goes. But if Asocoflores goes in and resists the mere 
initiation of the investigation, and it is still initiated, it will appear 
that Asocoflores has already lost the case. This is not at all the ap- 
pearance Congress wanted. It is not giving the statute a chance. 
Therefore, we do not think it would put the agency in conformity 
with the statute if it persuaded the CIT that it received material 
from the targets with no intention of giving it the slightest consid- 
eration until after commencing an investigation. 

Fourth, appellant attempts to find congressional approval of its 
action in 19 U.S.C. § 1677f(3) reading— 
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Ex parte meetings. The administering authority and the 
Commission shall maintain a record of ex parte meetings be- 
tween— 

(A) interested parties or other persons providing factual in- 
formation in connection with an investigation, and 

(B) the person charged with making the determination, 
and any person charged with making a final recommenda- 
tion to that person, in connection with that investigation. 


Dumping investigations do not include and never have included 
due process adversary hearings, but always have included ex parte 
meetings separately with the contenders. Obviously there is no 
intent in the Trade Agreements Act of 1979 to change this. Con- 
gress was concerned with providing interested parties with maxi- 
mum access to information presented, and the requirement of re- 
cording ex parte meetings is one statutory provision reflecting this 
concern. But the language simply does not speak to the timing of 
what, done at the right time, would be a perfectly proper thing to 
do, provided a record was kept as Congress required. Appellee has 
an elaborate, but in our view, needless, argument to support this 
self-evident conclusion. Suffice to say that this provision, in view of 
the entire statutory scheme, does not persuade us that Congress 
sanctioned ex parte meetings with targets during the 20-day period 
of petition review. 

Finally, appellant urges the sensitivity of dumping investigations 
and the need to conduct them in a manner to minimize the damage 
they could cause to our relations with friendly foreign countries. 
We are sure Congress was not indifferent to this factor, though ap- 
pellant cites nothing from the legislative history of the Trade 
Agreements Act of 1979 to support its argument. We are sure the 
CIT is aware of it, as are we. However, we doubt if the Columbians 
would be very grateful for the hastily assembled ex parte meeting 
with their representatives during the running of the 20-day period 
if they were told, or read in appellant’s brief here, that their argu- 
ments against commencement of investigation would be ignored in 
deciding whether to initiate one, and considered only later and for 
a different purpose. We think the foreigner would be better molli- 
fied if he were frankly told the statute as construed by the courts 
permitted ex parte meetings with him, only later on, and Congress 
had acted to limit if not avert the harm to trade that might have 
been caused by an unwarranted investigation, by providing that 
liquidations at the old rate would continue until affirmative pre- 
liminary determinations are made. 


B 


The next question we must decide is whether the CIT erred in 
ordering the agency to commence the investigation. Its position in 
substance was that the agency was obliged to commence it if “pe- 
rusal” of the petition revealed that it included the necessary alle- 
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gations, i.e., those that, if true, would establish the existence of a 
dumping margin. A corollary of this position would be that an at- 
torney for a trade association who knew how to prepare a pleading 
could make it a mandatory or ministerial duty of the ITA to initi- 
ate the investigation, even though to the agency’s certain knowl- 
edge, the investigation would be unwarranted. We have already 
shown that this would be true insofar as the information to show 
the investigation was unwarranted would have to come from the 
target of the investigation itself, and was not in the possession of 
the government on the filing date. This is not to say, however, that 
no screening of the petition with the aid of agency expertise is per- 
missible, and that a private organization can requisition the inves- 
tigative resources of the United States without the United States 
having a word to say about it. The CIT judge conceded, as the legis- 
lative history he relied on (see above) obliged him to do, that the 
ITA might screen to the extent of taking “judicial notice” of “facts 
within the public domain.” He does not seem to have considered 
the potential magnitude of this concession, and its inconsistency 
with a holding that a judge could ascertain by “perusal” of a peti- 
tion and supporting material, whether counsel for the Trade Asso- 
ciation had used the right magic words and made it mandatory to 
commence an investigation. 

Since the agency is to investigate sua sponte only if, on the basis 
of knowledge in its possession, investigation is “warranted,” it 
would be absurd and inconsistent to say an outside party could 
compel an investigation the agency knew of its own knowledge 
would be unwarranted. If such an interpretation would be possible 
within the statutory language, it should be avoided. The language 
can also be read to permit the agency to assess the sufficiency of 
the petition in light of its own knowledge and expertise. The legis- 
lative history shows that something like this was intended. What 
information is within the “public domain’’? Certainly, statutes, reg- 
ulations, other Federal Register material, government statistics 
and publications. Certainly, laws, regulations, and possibly more, of 
the interested foreign government. Certainly, whatever assistance 
the agency offers, and Congress expects it to help a good deal. The 
Senate Committee said: 


The committee expects the authority to advise and to assist 
private parties as appropriate, before they file a petition. 


[Italic supplied.—S. Rep. No. 96-249, Trade Agreements Act of 1979, 
2 U.S. Code Cong. & Ad. News, 96 Cong. Ist. Sess. 1979, 381, 449.] 
The reference to “judicial notice’ invites attention to Federal 
Rule of Evidence § 201, which defines what facts may be judicially 

noticeable. 
(b) Kinds of facts. A judicially noticed fact must be one not 


subject to reasonable dispute in that it is either (1) generally 
known within the territorial jurisdiction of the trial court, or 
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(2) capable of accurate and ready determination by resort to 
sources whose accuracy cannot reasonably be questioned. 


Rule 803(8) is also to be noted. It deals with the admissibility of 
Public records and reports, and ‘matter there referred to is admissi- 
ble as an exception to the hearsay rule even if the “declarant” is 
available. 

Our conclusion is that Congress intended the application of 
agency expertise, not only to examine the petition and supporting 
data for internal inconsistencies, but also to evaluate it in light of a 
wide body of other information, to the end that, so far as possible, 
the commencement of unwarranted investigations should be avoid- 
ed. For example, only a statistical expert could tell what use of 
census import statistics was valid and what was invalid. A judge is 
not by virtue of his robe an expert on the use of statistics. 

It is also evident from the text of the statute, that once a petition 
is filed, the 20 days for required action start to run and there is no 
provision for extension by agreement. If, as the end of the period 
approaches the agency does not know whether to say yes or no, but 
only maybe, it has to say no in order to preserve its position. If it 
said yes, it would have to investigate and the chance to consider 
further would be gone. This might appear to be thus a counterpro- 
ductive requirement from the domestic industry point of view 
except for the expectation that normally the authority will advise 
and assist petitioners before they file. 

This further reflects the use of agency expertise in screening pe- 
titions, and the expectation that petitioners will respect that exper- 
tise, and resort to it before filing, correcting if possible deficiencies 
that would be pointed out them. A petitioner who did not resort to 
this procedure might expect an initial rejection as the agency 
would often have no chance to make its input into the petition to 
obtain needed revisions, and would have to reject. Such rejection 
would not be final as to the dumping complaint itself because the 
petitioner, instructed by the rejection, could file a new petition to 
correct the deficiencies in the previous petition. 

In light of these matters, even when, as here, an agency has fol- 
lowed procedures tainted by illegality in some respect, it must as a 
general rule be an abuse of authority for a CIT judge to substitute 
his own opinion for that of the agency and order an investigation 
on his own, instead of remanding the case for agency determina- 
tion according to correct procedures. See, e.g., S.E.C. v. Chenery 
Corp., 318 U.S. 80 (1943). There is no question of agency bad faith 
here and what the CIT should do in a case of bad faith is not here 
relevant. Everyone is trying to learn by doing how to operate 
under a novel and unfamiliar statutory procedure, casting every- 
one, petitioner, agency, CIT, and ourselves, in novel and unfamiliar 
roles. The agency personnel are shown by the record to be attempt- 
ing in good faith to perform the screening function the statute, as 
we construe it, calls on them to perform. Even if they are mistaken 
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in certain particulars, that is no warrant for taking out of their 
hands the decision that is still for them to make. 

The CIT opinion seems to shuttle between saying the agency per- 
sonnel have no role except to read the petition and act on it if fa- 
cially within its own four corners, it meets requirements, and 
saying that the agency has required, contrary to statute, that the 
appellee supply information not reasonably available to him. 

Under the former rubric, the CIT judge criticizes the agency for 
disregarding data submitted by appellee based on census reports, 
because this has previously proved unreliable in other cases. He 
says, unless the unreliability is— 


[W]ithin common knowledge, so that the defendant [appel- 
lant here] can be said to be justified in taking what amounts to 
judicial knowledge of that fact, it should not be discredited 
merely because the same study contains data which proved er- 
roneous as to other merchandise. 


As we understand it, the appellee attempted to construct a mean 
or average invoice price for sales of Columbian roses for export to 
the United States, by use of the total numbers of entries, dollars 
earned, and quantities, in the census statistics. This would appear 
a novel and unexpected use of census statistics, and whether it is 
sufficiently reliable to form the basis of a decision to initiate an in- 
vestigation, would seem a matter peculiarly for agency expertise. 
The average prices developed in this way apparently were lower 
than those obtained by appellee in its own commissioned study 
made in the country of origin. Appellee feit it had to submit the 
whole of this study, as part of the “information available to it.” 

The CIT also seems to say that a petition allegation is sufficient 
to mandate initiation of investigation because it alleges that roses 
from Columbia are being sold at less than fair value, a mere ulti- 
mate conclusion. Of course a sale at less than fair value is, in the 
simplest case, one where the invoice price on sales to the United 
States is less than the price on sales in the home market, after 
proper adjustments. The CIT criticizes the agency for requiring ap- 
pellee to furnish statistics on prices in sales to the United States to 
support its allegations. This information, however, has been re- 
quired for years under various antidumping regulations. See, e.g., 
19 C.F.R. § 14.6(b)(2), (1958 Supp.); 19 C.F.R. § 153.27(aX(3) (1979). 
Current agency regulations require submission of United States 
price data only “to the extent reasonably available to the petition- 
er.” 19 C.F.R. § 353.36(a) (1982) (emphasis added). This regulation is 
in no way inconsistent with statutory language or legislative 
intent. It may be noted that appellee did purport to furnish this 
information, both in its confidential survey report and in its census 
data. If appellee said the informaticn was not reasonably available, 
that would be another case. Here, however, appellee submitted not 
one, but two sets of data to support its allegations. If it had been 
willing to re-petition as the agency wished it to do, possibly it could 
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have obtained the information from the agency or otherwise settled 
on some form of presentation the agency would have accepted as 
reliable, at least for the limited purpose of commencing an investi- 
gation, which would determine only that a prima facie case had 
been made. 

Even if the CIT judge’s criticisms of the agency’s positions were 
more valid than we think they are, it would have been more appro- 
priate to apply something analogous to an exhaustion doctrine, and 
not interfere judicially until appellee had actually attempted to 
submit a revised petition and established that it could in no way 
satisfy the agency requirements and say what it had to say to get 
the investigation started. 


IV.—Conclusion 


We affirm the decision of the CIT so far as it declares that the 
receipt of representations by the agency, ITA, from the intended 
targets of investigation, or their representatives, were unwarranted 
in law when done. We reverse the decision of the CIT so far as it 
orders the immediate commencement of an antidumping investiga- 
tion and other related measures. We remand for further proceed- 
ings consistent with this opinion. We do not require that the action 
be dismissed. The CIT may monitor future proceedings to assure 
that they are conducted in accordance with law. 

In view of the time that has elapsed, we believe it would be ap- 
propriate to allow appellee to file, if it wishes, a new petition, 
which will start a new 20-day period to run. When the petition is 
in draft form, agency staff should be available to perfect it before 
filing, to the end that, if the agency again refuses to investigate 
after filing, there will be an issue really ripe for judicial review. 
The court may, if it wishes, require that the ITA staff in charge of 
the case shall not include persons who met with representatives of 
the targets of the proposed investigation and received representa- 
tions by them. 

Affirmed in part, Reversed in part, and remanded. 


(Appeal No. 82-27) 


UNITED STATES, APPELLANT v. ROSES INCORPORATED, APPELLEE 


MILLER, Circuit Judge, dissenting in part. 

Although I completely agree with the majority opinion’s conclu- 
sion that receipt of representations by the International Trade Ad- 
ministration from the intended targets of investigation, or their 
representatives, was illegal, I have concluded that the Court of In- 
ternational Trade properly held that appellee’s petition satisfies 
the requirements of the statute, 19 U.S.C. § 1673a(b)(1), so that the 
petition should be reinstated and the investigation should be com- 
menced. 
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The statute provides that ITA shall institute an antidumping 
proceeding if the petition alleges the elements of a dumping viola- 
tion and includes information reasonably available to the petition- 
er supporting those allegations. 


§ 1673a. Procedures for initiating an antidumping duty investiga- 
tion 
* * * €£ * KF 


(b) Initiation by petition 

(1) Petition requirements 

An antidumping proceeding shall be commenced when- 
ever an interested party described in subparagraph (C), 
(D), or (E) of section 1677(9) of this title files a petition 
with the administering authority, on behalf of an industry, 
which alleges the elements necessary for the imposition of 
the duty imposed by section 1673 of this title, and which is 
accompanied by information reasonably available to the 
petitioner supporting those allegations. The petition may 
be amended at such time, and upon such conditions, as the 
administering authority and the Commission may permit. 


Within 20 days after the date of filing the petition, ITA is required 
by 19 U.S.C. §1673a(c) to determine whether the petition alleges 
the necessary elements and whether it contains information rea- 
sonably available supporting the allegations. If this determination 
is affirmative, an investigation shall be commenced to determine 
whether merchandise is being sold at less than fair value. 


(c) Petition determination 

Within 20 days after the date on which a petition is filed 
under subsection (b) of this section, the administering au- 
thority shall— 

(1) determine whether the petition alleges the elements 
necessary for the imposition of a duty under section 1673 of 
this title and contains information reasonably available to 
the petitioner supporting the allegations, 

(2) if the determination is affirmative, commence an inves- 
tigation to determine whether the class or kind of merchan- 
dise described in the petition is being, or is likely to be, sold 
in the United States at less than its fair value, and provide 
for the publication of notice of the determination in the Fed- 
eral Register, and 

(3) if the determination is negative, dismiss the petition, 
terminate the proceeding, notify the petitioner in writing of 
the reasons for the determination, and provide for the publi- 
cation of notice of the determination in the Federal Register. 


Unless the ITA’s determination is negative, the International 
Trade Commission (Commission) is to determine within 45 days 
after the date of filing of the petition whether there is a reasonable 
indication that a U.S. industry is materially injured or threatened 
with material injury, or establishment of a U.S. industry is materi- 
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ally retarded. 19 U.S.C. § 1673b(a). Then, within 160 days after the 
date of filing of the petition, ITA determines whether there is a 
reasonable basis to believe or suspect that the merchandise is being 
dumped.! 

Thus, 19 U.S.C. § 1673b(b)(1) provides: 


(b) Preliminary determination by administering authority 

(1) Period of antidumping duty investigation 

Within 160 days after the date on which a petition is filed 
under section 1673a(b) of this title, or an investigation is 
commenced under section 1673a(a) of this title, but not 
before an affirmative determination by the Commission 
under subsection (a) of this section, the administering au- 
thority shall make a determination, based upon the best in- 
formation available to it at the time of the determination, of 
whether there is a reasonable basis to believe or suspect that 
the merchandise is being sold, or is likely to be sold at less 
than fair value. If the determination of the administering 
authority under this subsection is affirmative, the determi- 
nation shall include the estimated average amount by which 
the foreign market value exceeds the United States price. 


The foregoing constitutes the screening process to weed out cases 
that are without merit.? 

The legislative history of the Trade Agreements Act of 1979 (Pub. 
L. 96-39, 93 Stat. 163) provides the guidelines intended to be fol- 
lowed by ITA in evaluating petitions—those specifically relating to 


the virtually identical statutory provision (1671la(b)) on countervail- 
ing duty investigations. 


Indeed, the Committee intends that the Authority will act 
upon all petitions which, based upon facts reasonably available 
to the petitioner, make reasonable allegations of the presence 
of the elements necessary for the imposition of a countervail- 
ing duty under section 701(a). Consequently, the Committee ex- 
pects that the Authority will act upon most petitions, rejecting 


1The majority opinion would have these determinations made before an investigation is initiated. Although 
the majority opinion asserts that it says the contrary, its subsequent description of the agency’s role in evaluat- 
ing petitions at the preinvestigatory stage belies the assertion. Specifically, the majority opinion would read the 
statute to allow, indeed, require, the agency to assess the allegations of the petition and the supporting data “in 
light of its own knowledge and expertise * * * Federal Register material, government statistics and publications 
* * * laws, regulations, and possibly more, of the interested foreign government.” The majority opinion con- 
cludes that 

ngress intended the application ~ agency expertise, not only to examine the petition and supporting 
data for internal inconsistencies, but also to evaluate it in light of a wide body of other information, to the 
end that, so far as possible, the commencement of unwarranted investigations should be avoided. 

Thus, even in situations where a petitioner both alleges the elements of dumping and provides information 
supporting its allegations (which is all that the statute requires), the majority opinion would allow ITA to sub- 
jectively weigh the credibility of the petitioner’s supporting data against other, contradictory data, and to make 
this factual determination at the preinvestigatory stage. That is precisely what occurred in the present case. 

2 The working of this screening process is recognized early in the majority opinion, thus: “If in the end the 
investigation proves to have been unwarranted, the reputation of the agency is not impugned. On the other 
hand, if the conscience of Asocoflores is clear, it can explain the initiation of the investigation to its customers 
as an event of no legal significance.” The opinion then proceeds to explain the statutory safeguards that protect 
the target during the aforementioned screening process. However, the opinion subsequently says: “If, as the end 
of the [20-day] period approaches the agency does not know whether to say yes or no, but only maybe, it has to 
say no in order to preserve its position. If it says yes, it would have to investigate and the chance to consider 
further would be gone.” That “chance to consider further,” to determine whether there is a reasonable basis to 
believe or suspect that there is dumping, comes in the 160-day period—not in the 20-day period prescribed for 
considering the petition. 
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only those which are clearly frivolous, not reasonably support- 
ed by the facts alleged or which omit important facts which 
are reasonably available to the petitioner. The Committee 
views the rigor of the requirements of this threshold test as 
roughly analogous to the rigor of the requirements necessary 
to make out a cause of action for purposes of civil litigation. 
Furthermore, if the initial petition is dismissed because certain 
required information is not included or is not presented in a 
manner that is acceptable to the Authority, it is expected that 
the administering authority will direct the petitioner to possi- 
ble sources of information. 


H.R. Rep. No. 317, 96th Cong., 1st Sess. 51 (1979). 

The majority opinion proceeds on the premise that it would be 
absurd to say that an “outside party” (albeit an “interested party” 
on behalf of an industry, as provided by § 1673a(b)(1)) could compel 
an investigation the ITA knows of its own knowledge would be un- 
warranted. However, Congress did not provide a “knows of its own 
knowledge” test. Rather, its guidelines are those quoted above, al- 
though it would be reasonable to conclude that rejection of peti- 
tions which are “clearly frivolous, not reasonably supported by the 
facts alleged or which omit important facts which are reasonably 
available to the petitioner’ would avoid most “unwarranted” inves- 
tigations. The point should be emphasized, however, that the intent 
of Congress was for ITA not to determine the relative credibility of 
conflicting evidence at the preinvestigative state, as the majority 
opinion would do. Thus: 


The committee intends section 732(c\1) [1673(c\(1)] to result 
in investigations being commenced unless the authority is con- 
vinced that the petition and supporting information fail to 
state a claim upon which relief can be granted under section 
731 or the petitioner does not provide information supporting 
the allegations which is reasonably available to him. * * * 

The committee intends the determination as to the informa- 
tion “reasonably available” to a petitioner to be made in light 
of the circumstances of each petitioner. Information may be 
reasonably available to one petitioner but not to another be- 
cause of differing resources or other characteristics. 


S. Rep. No. 249, 96th Cong., lst Sess. 63 (1979) reprinted in 1979 
U.S. Code Cong. & Ad. News 381, 449. 


The Committee has long been concerned that petition re- 
quirements not be so onerous as to preclude petitioners pre- 
senting meritorious complaints from obtaining the remedy pro- 
vided by the law. The Committee therefore intends that no pe- 
titioner shall be required to provide information not reason- 
ably available to him. An evaluation of what information is 
reasonably available will be made on the basis of the resources 
of the individual petitioner. The petitioner will be expected to 
use reasonable efforts to collect information from public and 
industry sources. 
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H.R. Rep. No. 317, 96 Cong., 1st Sess. 60 (1979). 

The majority’s quotation of the colloquy between Senators Ribi- 
coff and Danforth is particularly illuminating of the intent of Con- 
gress that ITA is to “look only to the four corners of the petition— 
the pleading—and the information filed supporting the allegations 
and not elsewhere.” Nothing is said about “agency expertise” or 
what ITA “knows of its own knowledge.” Judicial notice of facts in 
the public domain may be taken by ITA, but this does not include 
all facts in the public domain—only those facts of which judicial 
notice can be taken. See Rule 201 of the Federal Rules of Evidence: 


A judicially noticed fact must be one not subject to reason- 
able dispute in that it is either (1) generally known within the 
territorial jurisdiction of the trial court or (2) capable of accu- 
rate and ready determination by resort to sources whose accu- 
racy cannot reasonably be questioned. 


Finally, I see no good reason for overruling the Court of Interna- 
tional Trade’s determination that the allegations of appellant’s pe- 
tition satisfy the requirements of the statute and that the support- 
ing information from both public study and private industry survey 
tends to support these allegations. The petition was rejected for 
two reasons—because U.S. price data were not supplied and be- 
cause of an apparent conflict between a Bureau of Census report 
(which supports appellant’s allegations) and a market research 
report prepared by appellant, which explained why the figures in 
its report were not credible and that the figures were submitted 
merely for completeness in order to comply with its duty of disclo- 
sure. I would hold that, assuming the above-referred to guidelines 
are satisfied, evaluation of the information provided by appellant 
should be left to the investigative stage rather than made before an 
investigation is commenced.* 

Also, I agree with the Court of International Trade’s holding that 
ITA erred in requiring appellant to furnish data on US. selling 
price in its petition, absent a showing that such information was 
“reasonably available” to appellant. 


’ This conclusion is supported by 19 U.S.C. § 1677e, which requires that all information relied on for a final 
determination in an investigation be verified if possible, thus: 

§ 1677e. Verification of information. 

(a) General Rule 

Except with respect to information the verification of which is waived under section 1673b(bX2) of this 
title, the administering authority shall verify all information relied upon in making a final determination 
in an investigation. In publishing such a determination, the administering authority shall report the meth- 
ods and procedures used to verify such information. If the administering authority is unable to verify the 
accuracy of the information submitted, it shall use the best information submitted, it shall use the best 
information available to it as the basis for its determination, which may include the information submitted 
in support of the petition. 

(b) Determinations to be made on best information available 

In making their determinations under this subtitle, the administering authority and the Commission 
shall, whenever a party or any other person refuses or is unable to produce information requested in a 
timely manner and in the form required, or otherwise significantly impedes an investigation, use the best 
information otherwise available. 
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On Motion To Strike Notice of Substitution of Attorney 
[Motion denied] 


(Dated April 12, 1983) 


Mandel and Grunfeld (Irving A. Mandel, Robert B. Silverman and Steven P. Flor- 
shiem of counsel) attorneys of record for the plaintiff. 

Leonard M. Fertman Professional Corporation (Leonard M. Fertman of counsel) in- 
coming attorneys. 

J. Paul McGrath, Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office (Jerry P. Wiskin, Trial Attorney) for the 
defendant. 


Rao, Judge: This case is before the court on Mandel and Grun- 
feld’s motion in opposition to a notice of substitution of attorneys 
filed by Leonard M. Fertman Professional Corporation in the 
above-captioned case. Defendant takes no position with respect to 
this motion. 

Plaintiff Personal Electronics, Inc. (PEI) retained Mandel and 
Grunfeld as special customs counsel on or about December 1, 1980 
pursuant to an oral agreement by reason of which PEI would pay 
for services on a contingency basis. Mandel and Grunfeld subse- 
quently attempted to memorialize this agreement by written 
memorandum to plaintiff, specifying that the contingency arrange- 
ment would apply to all entries made within one year from the 
date of a “final favorable decision with regard to any particular 
matter” (Exhibit 2 to Mandel and Grunfeld’s reply memorandum). 
Whether PEI had previously understood that a fee would be paid to 
Mandel and Grunfeld for an additional year on entries that were 
not disputed by the United States Customs Service is not clear, but 
it did not approve the acknowledgment letter. 

Mandel and Grunfeld undertook to represent plaintiff in its legal 
matters having to do with customs issues, with the cooperation of 
plaintiff's personnel, including the execution of a form authorizing 
the Customs Service to release information to Mandel and Grun- 
feld as attorneys for plaintiff and to send refund checks to Mandel 
and Grunfeld. 

Plaintiff apparently became dissatisfied with its fee arrangement 
with Mandel and Grunfeld and retained other counsel, Leonard M. 
Fertman Professional Corporation, as customs counsel under a dif- 
ferent fee schedule, on or about January 23, 1981. Mandel and 
Grunfeld was notified by the new counsel on January 27, 1981 of 
the change and was requested to forward all files, papers, docu- 
ments and other things pertaining to plaintiff to the new counsel. 

Mandel and Grunfeld commenced this civil action on behalf of 
PEI in January of 1983. 

This court has held that a party litigant has the right to dis- 
charge and to terminate contractual relations with its attorney at 
any time, with or without cause. Estee Candy Co. v. United States, 
68 Cust. Ct. 384, 385, C.R.D. 72-12 (1972). There can be no question 
that once an attorney is discharged, the authority to represent the 
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client is terminated. The authority exercised on the behalf of the 
client must thereafter be ratified by it. In the instant action, PEI 
has ratified the authority of Mandel and Grunfeld to file a sum- 
mons on its behalf by requesting a substitution of attorneys, but 
does not ratify the authority of Mandel and Grunfeld to represent 
it in future proceedings herein. 

Mandel and Grunfeld alternatively ask this court to determine 
the fees due to it for the services it performed for plaintiff. Howev- 
er, it is entitled only to those fees that it earned prior to the dis- 
charge. John Griffiths & Sons Co. v. United States, 72 F.2d 466 (7th 
Cir. 1934). It is also entitled to be compensated for services ren- 
dered which PEI ratified. 

Mandel and Grunfeld submitted a statement to PEI on February 
10, 1981 for professional services rendered for the period of Decem- 
ber 1, 1980 through February 3, 1981, including disbursements, in 
the amount of $8,150.78. It is unclear to this court, however, wheth- 
er any of these charges were attributable to the contingency fee ar- 
rangement by which the parties were bound until Mandel and 
Grunfeld was discharged in January, 1981 and whether any of the 
charges have been retained by Mandel and Grunfeld from refunds 
of duties coming into its hands on behalf of PEI from the Customs 
Service. 

Absent affidavits or other evidence as to the reasonableness of 
the amounts set out by Mandel and Grunfeld in its statement and 
their continuing pendency, this court cannot render an opinion as 
to the fair and reasonable value of the services which are outstand- 
ing. Accordingly, it is hereby 

ORDERED that the motion to strike the notice of substitution of 
attorneys be and the same hereby is denied, and it is further 

ORDERED that the parties hereto submit proofs by way of affida- 
vits or other evidence at a hearing on a date to be set by the par- 
ties hereto within thirty (30) days from the date of this order estab- 
lishing the fair and reasonable value of the services rendered and 
the sums disbursed by Mandel and Grunfeld prior to the termina- 
tion of its representation of plaintiff or which plaintiff ratified, and 
it is further 

ORDERED that this court shall retain jurisdiction over the subject 
matter and the parties in the within proceedings until all the con- 
ditions herein set forth have been fully complied with. 


(Slip Op. 83-30) 
ASSOCIATED CONSUMERS, PLAINTIFF v. UNITED STATES, DEFENDANT 


Before WATSON, Judge. 
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Court No. 81-9-01162 


Wrenches 


Tools designed to securely grip objects for the purpose of exerting 
a twisting force were properly classified as wrenches. 


[Judgment for defendant. ] 


(Decided April 13, 1983) 


Glad, White and Ferguson (Edward N. Glad at the trial and on the briefs) for the 
plaintiff. 

J. Paul McGrath, Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, (Susan Handler-Menahem at the trial and 
on the briefs) for the defendant. 

Lackenbach, Siegel, Marzullo, Presta and Aronson (James E. Siegal and Nancy 
Dwyer Chapman on the brief) for amicus curiae. 


Watson, Judge: This case involves the classification of imported 
merchandise described as “Vise Grips” on the invoice. The mer- 
chandise was classified as wrenches under Item 648.97! of the 
Tariff Schedules of the United States (TSUS) and assessed with 
duty at the rate of 10.8 percent ad valorem. Plaintiff contends that 
the merchandise should be classified as pliers under Item 648.85 
TSUS,? or alternatively, as clamps under Item 649.37 TSUS.* 
Under either one of plaintiff’s claimed classifications, the items 
would be entitled to duty free treatment under the Generalized 
System of Preferences. 

The Court finds that the plaintiff has failed to establish by a pre- 
ponderance of the evidence that the classification by the Customs 
Service was erroneous and that its own claim is correct. 

In this case it is necessary to ascertain the common meanings of 
the tariff provisions in question and analyze this tool in their light. 
E. Green and Son v. United States, 59 CCPA 31, C.A.D. 1032, 450 
F.2d 1396 (1971). In making its determination of common meaning, 
the Court has reviewed the case law, examined dictionaries * and 
evaluated the testimony of the witnesses. See: Schott Optical Glass, 
Inc. v. United States, 67 CCPA 32, C.A.D. 1239, 612 F.2d 1283 (1979). 
The crucial identifying characteristic of a wrench, which emerges 


! Item 648.97, TSUS, as modified by Proclamation No. 4707: 
“648.97 . ecm sustseseeee Pipe tools (except cutters), wrenches, and spanners, and parts 10.8% ad val.” 
thereof 


2 A Item 648.85, TSUS: 
“Pliers, nippers, and pincers, and hinged tools for holding and splicing wire, and parts of the foregoing: 


A Item 648.85 Other (except parts) Free” 

3 A Item 639.37, TSUS: 
“A Item 649.37 Vises and clamps (except parts of, or accessories for, machine Free” 

tools 

4 Anudels’ New Mechanical Dictionary for Technical Trades (1960); Webster's Third New International Diction- 
ary (1963). 
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from these sources, is its special ability to fixedly grasp an object 
and allow the user to exert a twisting or wrenching force. See: 
Albert F. Maurer Co. v. United States, 43 CCPA 90, C.A.D. 613 
(1956); United States v. Ritter Carlton Co., 30 CCPA 208, C.A.D. 234 
(1943). 

On the other hand, pliers are tools of a more generally manipula- 
tive nature, not specifically designed to exert a twisting force. They 
are usually described as pincers, whose grasp is dependent upon 
hand pressure, and whose jaws are adapted to handling small ob- 
jects and bending or shaping wire. 

This imported tool does have a superficial resemblance to pliers, 
in that it possesses two handles. But the presence of two handles is 
not inconsistent with classification as wrenches, United States v. 
Ritter Carlton Co., supra. The most significant fact in evidence is 
that the tool is designed to lock its jaws in position in order to 
maximize wrenching power?*Afi adjustment screw on one handle 
allows the jaws to be closed to the approximate size of an object, 
and the complex levering action of the other handle locks the jaws 
onto the object with great pressure. This dominant feature allows 
the user to concertrate muscular force completely on a wrenching 
movement. 

The Court concludes that the possible plier uses of this tool for 
such tasks as bending wire or manipulating small objects are insig- 
nificant. 

Plaintiff did not pursue its claimed alternative classification of 
this tool as a clamp and it is clear that any clamping action is part 
of its function as a wrench. 

The plaintiff has failed to establish by a preponderance of the 
evidence that this tool possesses an independent and significant 
function which is inconsistent with its classification as a wrench. 
The unlimited eo nomine provision for wrenches includes these ar- 
ticles. Nootka Packing Co. v. United States, 22 CCPA 464, T.D. 
47464 (1935). 

For these reasons, the correct classification of these articles is as 
wrenches under Item 648.97 TSUS, dutiable at the rate of 10.8 per- 
cent ad valorem. 

Judgment will enter accordingly. 

Dated: April 13, 1983. 


New York, New York. 
JAMES L. WATSON, Judge. 





DECISIONS OF U.S. COURT OF INTERNATIONAL TRADE 
(Slip Op. 83-31) 


UNITED States COALITION FOR FAIR CANADIAN LUMBER IMPORTS, 
PLAINTIFF, v. UNITED STATES OF AMERICA, ET AL., DEFENDANTS, 
and CANADIAN SorTwoop LUMBER COMMITTEE, DEFENDANT-IN- 
TERVENOR 


Court No. 83-3-00414 
Before Bor, Judge. 


Memorandum Opinion and Order of Dismissal 
[Motions to dismiss of defendants and defendant-intervenor, granted.] 


(Dated April 13, 1983) 


Preston, Thorgrimson, Ellis & Holman (Kermit W. Almstedt, Richard L. Barnes, F. 
Amanda DeBusk, Bruce J. Heiman, Herbert A. Sierst, Robert H. Ruxin and Shannon 
J. Skinner on the memorandum briefs) for the plaintiff. 

J. Paul McGrath, Assistant Attorney General (David M. Cohen, Director, Com- 
mercial Litigation Branch and Alexander Younger on the memorandum briefs) for 
the defendants. 

Arnold & Porter (Robert E. Herzstein, Kenneth A. Letzler, Lawrence A. Schneider 
and Hadrian Katz on the memorandum briefs) for defendant-intervenor. 


Bor, Judge: On October 7, 1982, the plaintiff filed a petition with 
the United States Department of Commerce, International Trade 
Administration (ITA), initiating an investigation of softwood 
lumber imports from Canada. 47 Fed. Reg. 49878. On November 17, 
1982, the International Trade Commission preliminarily deter- 
mined that industries in the United States are materially injured 
by imports of softwood lumber, shakes and shingles, and fence from 
Canada. 

After numerous federal and provincial programs involving the 
lumber industry were investigated, the ITA in its preliminary de- 
termination on March 7, 1983, determined that some of the pro- 
grams conferred de minimus subsidies; others conferred no subsidy 
at all. 48 Fed. Reg. 10395 (March 11, 1983). The ITA specifically de- 
termined that the programs by which the Canadian governments, 
both federal and provincial, furnished private companies with the 
right to cut and remove standing timber from government lands in 
exchange for various in-kind and monetary payments by the pri- 
vate companies did not provide subsidies under United States law. 
48 Fed. Reg. 10402-04. The ITA gave four grounds for its determi- 
nation that these stumpage programs do not constitute countervail- 
able domestic subsidies. 

First, the ITA found that the stumpage programs are not pro- 
vided to a “specific enterprise or industry, or group of enterprises 
or industries,” as is required for a program to be a subsidy. 19 
U.S.C. § 1677(5\(B). The ITA found that the stumpage programs 
“are available within Canada on similar terms regardless of the in- 
dustry or the recipient.” 48 Fed. Reg. 10403. 
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Second, the ITA made a preliminary determination that “even if 
stumpage programs were being provided to a ‘specific group of 
* * * industries’ * * * they would not confer a domestic subsidy 
within the meaning of subsection 771(5\B) (because) Canadian 
stumpage programs do not provide goods at preferential rates to 
the producers of the products under investigation within the mean- 
ing of subsection 771(5\B\ii).” The stumpage programs were found 
not to be more favorable to some producers in Canada than to 
others. 48 Fed. Reg. 10403. 

Third, the ITA preliminarily determined that the Canadian 
stumpage programs do not assume a cost of production of the Cana- 
dian lumber firms within the meaning of subsection 771(5\B\iv) of 
the Trade Agreements Act of 1979 because the programs do not re- 
lieve “an enterprise or industry of a pre-existing statutory or con- 
tractual obligation.” 48 Fed. Reg. 10403. Rather, the Canadian gov- 
ernments impose fees upon the companies for the stumpage which 
the governments have owned “for well over a century.” 

Fourth, the ITA held that even if the statutory term of assump- 
tion of costs were construed in the broad fashion indicated by the 
plaintiff, the Canadian stumpage programs did not effectively 
reduce and therefore assume a cost of production of the Canadian 
companies. 

On March 21, 1983; the plaintiff filed the instant action in this 
court seeking to reverse the ITA’s preliminary negative determina- 
tion by challenging two of the grounds on which the ITA predicat- 
ed its negative determination: 


(1) the Canadian federal and provincial governments’ stump- 
age programs are not directed to a specific industry or group of 
industries, and 

(2) an assumption of cost as defined by 19 U.S.C. 
§ 1677(5)\(B\iv) requires the relief by a foreign government of a 
pre-existing statutory or contractual obligation of an enterprise 
or industry. 


The plaintiff also requested that the court remand the case to the 
ITA, in order that the ITA calculate the amount of stumpage subsi- 
dies and direct the immediate suspension of liquidation of imports 
of the products under investigation. 

The plaintiff filed with this court under date of March 21, 1983, a 
motion directing the defendants to show cause why an order should 
not be entered providing an expedited schedule in the determina- 
tion of plaintiff's complaint. On March 21, 1983 the court issued 
this Order to Show Cause. 

A hearing on said Order to Show Cause was held before this 
court on March 30, 1983, at which the Canadian Softwood Lumber 
Committee was joined as defendant-intervenor. On March 31, 1983, 
this court issued an order establishing a schedule for expedited 
review of plaintiff's complaint and defendants’ and defendant-inter- 
venor’s motions to dismiss said complaint. 
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Defendants and defendant-intervenor have filed motions to dis- 
miss plaintiff's action pursuant to Rule 12(b)(5) of the Rules of this 
Court on the grounds that this court lacks jurisdiction over the 
subject matter of plaintiff's action and that plaintiff has failed to 
state a claim upon which relief can be granted. The fundamental 
contention of said motions to dismiss is that judicial review of 
plaintiff's complaint is precluded by the fact that plaintiff has chal- 
lenged only two of the four grounds for the ITA’s preliminary de- 
termination that the Canadian stumpage programs do not confer 
subsidies upon Canadian lumber companies. 

Defendants and defendant-intervenor contend that in attacking 
only two of the four grounds for the ITA’s conclusion on stumpage 
the plaintiff is seeking only an advisory opinion from this court. 

This court has exclusive jurisdiction over “any civil action com- 
menced under section 516A of the Tariff Act of 1930.” 28 U.S.C. 
§ 1581(c). Section 516A of the Tariff Act of 1930, as amended, pro- 
vides for judicial review in countervailing duty proceedings: 


Within 30 days after the date of publication in the Federal 
Register of notice of * * * a negative determination by the ad- 
ministering authority under section 1671b(b) or 1673b(b) of this 
title * * * an interested party who is a party to the proceeding 
in connection with which the matter arises may commence an 
action in the United States Court of International Trade by 
filing concurrently a summons and complaint * * * contesting 
any factual findings or legal conclusions upon which the deter- 
mination is based. 


19 U.S.C. § 1516a(a)(1)(E). 


Plaintiff contends that the provision in the statute allowing “inter- 
ested parties’ in a section 1671b(b) determination to challenge “any 
factual findings or legal conclusions upon which the determination 
is based” entitles him to judicial review of two of the four grounds 
given by the ITA in its preliminary negative determination. De- 
fendant, on the other hand, contends that the law requires plaintiff 
to challenge the ITA determination itself, rather than selected 
grounds for the determination. 19 U.S.C. § 1516a(a)(1). The defend- 
ant argues that were the plaintiff found to be correct on its select- 
ed challenges, the negative determination itself would still be sup- 
ported by the remaining two grounds which the plaintiff has not 
contested. . 

The legislative history of the provision for interlocutory review 
of negative preliminary determinations is revealing. The Senate Fi- 
nance Committee clearly admonishes against a trial de novo in re- 
viewing such determinations. It provides that judicial review of 
negative preliminary determinations “would proceed upon the 
basis of information before the relevant decision-maker at the time 
the decision was rendered including any information that has been 
compiled as part of the formal record.” S. Rep. No. 96-249, at 247- 
48. It can be inferred that the provision for the contest of “any fac- 
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tual findings or legal conclusions upon which the determination 
was based” in the statute is intended to limit the scope of chal- 
lenges to the basis upon which a determination is supported. It is 
not the function of this court to review separately any objection 
which a plaintiff may have to an individual justification given by 
the ITA for a determination, if the determination would stand 
apart from the particular challenged justification. Such separate 
review, implying as it does a later final review of the challenges to 
the other bases for the determination, would deviate from the Con- 
gressional goal of “reducing the existing redundancy of proceed- 
ings.” Id. at 251. 

In support of its position, the plaintiff cites Republic Steel Corp. 
v. United States, 4 CIT—, Slip Op. 82-55 (July 15, 1982). This court 
cannot concur that the Republic Steel decision is applicable to the 
issues herein. In that case the challenge by the plaintiff was to the 
negative preliminary determination which had been made by the 
ITA concurrently with certain other preliminary affirmative deter- 
minations. In overruling the government’s motion to dismiss that 
action, the court held that a countervailing duty investigation by 
the ITA might include a multiple number of preliminary determi- 
nations, some of which might be affirmative, others negative. The 
court recognized that under the statute a challenge might be made 
to the negative preliminary determination notwithstanding the re- 
maining individual preliminary determinations were affirmative 
and unchallenged. 

In the instant proceeding, however, the plaintiff does not chal- 
lenge the ITA’s determination that the Canadian stumpage pro- 
grams did not provide a subsidy to the Canadian producers. The 
plaintiff has challenged two discrete grounds given by the ITA for 
its determination. No judicial review has been provided therefore 
under 19 U.S.C. § 1516a(a). 

One element of the provision for interlocutory review of adminis- 
trative decisions which permeates both the legislative history of 
said provision and the decision of Republic Steel is the possibility 
that delaying review of a negative preliminary determination 
would cause a party to suffer “irreversible damage” by the import 
of products in the interim period. The Senate Finance Committee 
explained that “(t]he inclusion of provision for interlocutory review 
of (administrative preliminary) determinations in antidumping and 
countervailing duty procedures is intended to enable a party to 
obtain review of administrative determinations at the earliest pos- 
sible opportunity so as to avoid delay. Any substantial delay could 
make an ultimate resolution of an issue in a party’s favor irrele- 
vant because of the irreversible damage suffered during the inter- 
im period.” S. Rep. No. 96-249, at 245. The Republic Steel decision 
cited the possibility that the U.S. steel producer would suffer irre- 
versible damage during the interim period after a negative prelimi- 
nary determination by the ITA as the reason interlocutory review 
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in that case was necessary to fulfill Congressional purpose. The 
issue of “irreversible damage” has not been alleged in the instant 
proceeding. 

This court is not prepared to state unequivocally that the possi- 
bility of “irreversible damage” to a petitioning party during the 
period between a negative preliminary administrative determina- 
tion and the final determination is an absolute requirement for ju- 
dicial review of such a determination. Congress clearly provided for 
review of all such determinations in antidumping and countervail- 
ing duty cases. The possibility of irreversible damage has been 
cited as an example of why such review is necessary. 

However, in the instant proceeding were the court to sustain the 
plaintiff in its challenges to the two grounds cited by the ITA, the 
preliminary determination would continue to stand on the basis of 
the other grounds not challenged by the plaintiff. No liquidation 
could be suspended or subsidies calculated on the basis of plaintiff's 
challenges to the two individual grounds on which the preliminary 
determination of the ITA is predicated. 

Nor can this court assume jurisdiction of this action for the pur- 
poses of determining whether the ITA should be, in plaintiff's 
words, “guided” in making its final determination. It is not the 
function of this court to guide any administrative body; rather the 
function of this court is to review the determinations made by the 
administrative body. Cover v. Schwartz, 133 F.2d 541 (2d Cir. 1942), 
cert. denied, 319 U.S. 748 (1948); Flast v. Cohen, 392 U.S. 83 (1968) 
and Muskrat v. United States, 219 U.S. 346 (1911). To render opin- 
ions as to the two grounds of the ITA’s stumpage determination 
challenged by plaintiff, even if to strike them down, would unjusti- 
fiably interfere in the administrative function as the ITA moves 
toward a final determination in this case. 

Accordingly, this court must grant the motions of the defendants 
and the defendant-intervenor to dismiss the complaint herein. In 
granting the defendants’ and the defendant-intervenor’s motions to 
dismiss, this court is not expressing its approval or disapproval 
with respect to the correctness of the four grounds on which the 
ITA has predicated its negative preliminary determination. The 
sufficiency of the factual and legal grounds in support thereof are 
not before the court in this proceeding. 

Now therefore, it is hereby 

ORDERED, ADJUDGED and DECREED that the motions of the defend- 
ants and the defendant-intervenor be and are hereby granted and 
the complaint in the above-entitled action be and is hereby, accord- 
ingly, dismissed. 





DECISIONS OF U.S. COURT OF INTERNATIONAL TRADE 
(Slip Op. 83-32) 


ZENITH RADIO CORPORATION, ET AL., PLAINTIFFS v. UNITED STATES, 
DEFENDANT 


Consolidated Court No. 81-6-00734 


Memorandum Opinion and Order 


(Dated April 13, 1983) 


Watson, Judge: This dispute on standing arises in a judicial 
review of a determination made by the Commerce Department. 
The determination was made in an administrative review of an an- 
tidumping finding under section 751(a) of the Tariff Act of 1930 (19 
U.S.C. § 1675(a)). Judicial review of that determination is provided 
in section 516A of the Trade Agreements Act of 1979 (19 U.S.C. 
§ 1516(a)) with jurisdiction given to this Court in section 201 of the 
Customs Courts Act of 1980 (28 U.S.C. § 1581(c)). 

By means of a motion for judgment on the pleadings, defendant 
intervenors (comprising a number of Japanese television manufac- 
turers and related American companies), seek dismissal of the com- 
plaint filed by the Committee to Preserve American Color Televi- 
sion (COMPACT) and the Imports Committee, Tube Division, Elec- 
tronics Industries Association (Imports Committee). It is asserted 
that neither COMPACT nor the Imports Committee meet the statu- 
tory requirements for standing to bring this action. The standing of 
plaintiff Zenith is unchallenged. 

The standing requirements are set out in 28 U.S.C. § 2631(c), and 
defined in 28 U.S.C. § 2631(k\(1) by reference to section 771(9) of the 
Tariff Act of 1930 (19 U.S.C. § 1677(9)). In brief, standing to bring 
this action is limited to an “interested party” who was a party to 
the administrative proceeding. 

Oral argument was held on this motion, primarily to gauge the 
effect of the opinion in Matsushita Electric Industrial Co., Ltd. v. 
United States, 2 CIT 254 (1981). 

In that decision, COMPACT and the Imports Committee were 
not allowed to intervene in an action for judicial review of a deter- 
mination by the International Trade Commission, which is another 
administrative determination for which judicial review is provided 
in section 516A of the Tariff Act of 1930 (19 U.S.C. § 1516a). Stand- 
ing to intervene is granted in 28 U.S.C. § 2631(j1)(B) to exactly the 
same interested party who was a party to the proceeding and 
whose precise nature is set out in 19 U.S.C. § 1677(9). In short, 
standing to bring these 516A actions and standing to intervene in 
them are exactly the same. 

Nothing has happened to change the Court’s opinion that COM- 
PACT and the Imports Committee do not fit within even the clos- 
est conceivable definitions of interested party. They do not contain 
a majority of members who manufacture a like product and are not 
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composed solely of unions who represent workers engaged in the 
manufacture of a like product. 

None of the legal arguments made by COMPACT and the Im- 
ports Committee can overcome the constraints of the statutory lim- 
itation on standing. There is no presumption of standing in an area 
where Congress has provided explicit instructions on the subject. 
Loveladies Property Owners Association Inc. v. Raab, 430 F. Supp. 
276, 281 (D.N.J. 1975), aff'd, 547 F.2d 1162 (3rd Cir. 1976), cert. 
denied, 432 U.S. 906 (1977). The decision of the administrative 
agency to accept the participation of COMPACT and the Imports 
Committee, even if done in terms of recognizing them as “interest- 
ed parties,” cannot control the Court’s understanding of a matter 
primarily related to the invocation of its powers of judicial review. 

The agencies receptiveness to participation by various parties 
does not generate standing for judicial review. Pittsburgh & West 
Virginia Ry. Co. v. United States, 281 U.S. 479 (1930). This is not an 
example of agency interpretation of a term peculiarly within its 
area of administrative expertise. 

Nor can the Court read the statute as including those who manu- 
facture parts destined for use in televisions, or otherwise extend 
standing to those whose economic well-being may be affected by 
the fortunes of the television manufacturers. That is clearly a 
matter which goes beyond judicial interpretation and is a question 
of legislative policy. 

Once it is determined that COMPACT itself lacks standing it has 
no alternative way of obtaining standing in a representative capac- 
ity. The concept of associational standing explained in Warth v. 
Seldin, 422 U.S. 490 (1975) and elaborated in Hunt v. Washington 
State Apple Advertising Commission, 482 U.S. 333 (1977) is not 
meant to operate in areas where the limits of associational stand- 
ing are already contained in a specific statute. 

In sum, nothing can secure COMPACT’s continued participation 
in this action. There is however, one distinguishing fact in this case 
which may allow three unions to emerge from the chrysalis of 
COMPACT. These unions are the International Brotherhood of 
Electrical Workers; the International Union of Electrical, Radio 
and Machine Workers; and the Independent Radionic Workers of 
America, and there is no dispute that they are interested parties. 
In the Matsushita case, however, they were found not to have par- 
ticipated in the administrative proceedings. The simple fact of their 
memberships in COMPACT did not amount to individual participa- 
tion. Here, in contrast, there was a discernable effort by the unions 
to achieve independent participation. This happened after the par- 
ticipation of COMPACT in the administrative proceeding was chal- 
lenged. In a letter of March 5, 1981 (Exhibit 4 to COMPACT’s 
Memorandum of Law in Opposition to Intervenor’s Motion for 
Judgment on the Pleadings) counsel stated that “We appear on 
behalf of the members of COMPACT individually and collectively 
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as members of COMPACT.” As it happens, the further develop- 
ment of individual participation by the unions did not come about 
because the participation of COMPACT was approved. Neverthe- 
less, in the Court’s view, this announcement by counsel was suffi- 
cient to achieve participation by the unions. 

As a postlude to the oral argument and the attention it focused 
on the letter of March 5, 1981, counsel for COMPACT has moved to 
substitute the unions as parties plaintiff in the action. The Court 
will allow five days from the date of this Opinion for the defendant 
intervenors to respond to the motion for substitution. At that time, 
the Court will terminate the participation in this action by COM 
PACT and the Imports Committee and rule on the motion for sub- 
stitution. 

Accordingly it is hereby, 

ORDERED that defendant intervenors respond to the motion for 
substitution within five days from the date of entry of this Order. 

Dated: Aprii 13, 1983. 


New York, New York. 


JAMES L. Watson, Judge. 


(Slip Op. 83-33) 


CHILDCRAFT EDUCATION COoRP., PLAINTIFF, v. UNITED STATES, 
DEFENDANT 


Court No. 74-7-01841 


Toys—Educational material 


I. EvIDENCE—SAMPLES—ToyYSs 


In toy cases especially, samples are considered to be potent wit- 
nesses. Wilson’s Customs Clearance, Inc. v. United States, 59 Cust. 
Ct. 36, C.D. 3061 (1967). 


II. Cu1EF USE—BuRDEN OF PROOF 

Executives concerned with selling, distributing, ordering and pro- 
moting an article have to know the article’s chief use and may 
properly give testimony as to such use. Novelty Import Co. v. 
United States, 60 Cust. Ct. 574, C.D. 3462, 285 F. Supp. 160 (1968); 
B. Shackman & Co. v. United States, 67 Cust. Ct. 372, C.D. 4300 
(1971). The uncontradicted testimony of a single, competent, and 
credible witness may be sufficient to discharge the burden of proof 
on a chief use issue. Davis Products, Inc. v. United States, 59 Cust. 
Ct. 226, C.D. 3127 (1967). 


III. Tovys—AMUSEMENT—EDUCATIONAL UTILITY 


When amusement and utility become locked in controversy, the 
question becomes one of determining whether the amusement is in- 
cidental to the utilitarian purpose, or the utilitarian purpose inci- 
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dental to amusement. Ideal Toy Corp. v. United States, 78 Cust. Ct. 
28, C.D. 4688 (1977). An article that has some incidental education- 
al value or is used in school does not remove it from the toy catego- 
ry. United States v. Meier & Frank Co., 5 Ct. Cust. Appls. 208, T.D. 
34330 (1914); B. Shackman & Co. v. United States, 67 Cust. Ct. 372, 
C.D. 4300 (1971). 

Plaintiff imported merchandise known as “Teaching Typewrit- 
ers’, “Touch to Learn”, and “Touch to Match”. The imported mer- 
chandise was classified by Customs as toys pursuant to TSUS item 
737.90. Plaintiff argued that the merchandise should have been 
classified as machines, not specially provided for, pursuant to 
TSUS item 678.50, or, alternatively, as electrical articles and elec- 
trical parts of articles, not specifically provided for, pursuant to 
TSUS item 688.40. 


HELD 


The trial testimony and illustrative samples submitted in evi- 
dence are insufficient to demonstrate that the imported merchan- 
dise has a chief use for educational purposes and not for amuse- 
ment. Plaintiff has failed to rebut the presumption of correctness 
that attaches to Customs’ classifications. 


[Judgment for defendant.] 


(Decided April 15, 1983) 


Fitch, King and Caffentzis (Peter J. Fitch at the trial and on the briefs) for the 
plaintiff. 

J. Paul McGrath, Assistant Attorney General, Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch (Jerry P. 
Wiskin at the trial and on the brief) for the defendant. 


LaNpIs, Judge: This action involves merchandise known as 
“Teaching Typewriters”, “Touch to Learn’, and “Touch to Match”, 
manufactured in Japan and entered at the port of New York be- 
tween May 28, 1971 and October 1, 1971. 


The pertinent statutory provisions are as follows: 
Classified 


SCHEDULE 7, Part 5, SUBPART E 


SuBPART E HEADNOTEs: 
* * * * * * 
2. For the purposes of the tariff schedules, a “toy” is any 


article chiefly used for the amusement of children or 
adults. 


* * * * * * 
Articles Rate of duty 


Toys, and parts of toys, not spe- 
cifically provided for:. 


* * * * 
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737.90 21% ad val. 


Claimed: 


SCHEDULE 6, Part 4, Susppart H 


Machines not specially provided 6% ad val. 
for, and parts thereof. 


Alternatively Claimed: 


SCHEDULE 6, Part 5 


688.40 Electrical articles and electrical 6.5% ad val. 
parts of articles, not specifically 
provided for. 


The primary issue is whether the merchandise in issue is chiefly 
used for the education of pre-school children or whether it is used 
chiefly for the amusement of adults or children and thereby classi- 
fiable as a “toy”. 

At the trial, plaintiff introduced eight exhibits and called one 
witness. One joint exhibit was introduced by the parties. Defendant 
called no witnesses nor solely introduced any exhibits.! 

Plaintiff's witness, Mr. Saul Cohen, was at the time of the trial 
Senior Vice-President of Merchandising for plaintiff corporation. 
His testimony indicated that he has been employed by plaintiff for 
twenty eight (28) years. According to the witness, approximately 
eighty (80) percent of plaintiff's business is generated by sales to 
schools and other educational systems (R-7). 

Mr. Cohen’s testimony and actual demonstration indicated that 
the merchandise known as “Teaching Typewriter” (Exhibit 1A) and 
the related programmed cards (Exhibit 1B) were designed for edu- 
cational purposes. According to the witness, the machine functions 
by introducing a programmed card containing a mathematical, 
spelling or other educational type problem. The merchandise user 
then presses one of the typewriter keys that completes a word or 


1 The following exhibits were introduced in evidence: 
Joint Exhibit, Defendant’s requests for admissions, and plaintiff's responses thereto. 
Plaintiff's Exhibit [A—An article designated ‘ “Teaching Typewriter” (One of the articles at issue). 
Plainti fs Exhibit 1B—A package of pre-programmed cards, used in conjunction with the “Teaching 
writer”. 


laintiff’s Exhibit 2A—An article designated “Touch to Learn” (one of the articles at issue). 

Plaintiff's Exhibit 2B—A cassette program used with the “Touch to Learn” article. 

Plaintiff's Exhibit JA—An mage’ identified as “Touch and Match” (one _ on articles at issue). 

Plaintiff's Exhibit 3B—A series of Lee cards used with “Touch and M: 

ow gs Pane Exhibit 4—A list of additional programs available for the ‘ “Teaching Typewriter” and for 
“Touch to 

Plaintiffs Eel Exhibit 5—A photocopy of the 1971 Childcraft Education Corporation Catalog, “Toys that 
each”. 
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answers a mathematical problem. If the user engages the wrong 
key the programmed card is immobilized and new problems are not 
presented to the user. If the user selects a correct answer the pro- 
grammed card advances presenting a new problem. This process is 
repeated each time the user gives a correct answer. 

Subsequently, the witness described and illustrated the “Touch 
to Learn” merchandise (Exhibit 2A) and its related cassette (Exhib- 
it 2B). 

According to the witness, “Touch to Learn” operates in the same 
manner as the “Teaching Typewriter’, except that it uses pro- 
grammed cassettes (such as those in Exhibit 2B) instead of pro- 
grammed cards. Basically, when the user engages the machine it 
presents a problem. If the correct response is made, the cassette 
automatically moves to the next problem. If the wrong answer is 
made, the cassette will not present a subsequent problem. The 
problems on the cassette are in different combinations to teach the 
child, for example, that two and one equal three, etc. The sequence 
of problems increases in degree of difficulty as the cassette pro- 
gresses. The principles behind the “Touch to Learn” and the 
“Teaching Typewriter” are the same (R. 15-16). 

Plaintiff's Exhibit 3A (“Touch and Match’’) is primarily intended 
to teach young children reading readiness. Normally a child’s 
awareness starts by identifying objects. Most of the programs for 
“Touch and Match” are on a very young level, and consist of 
matching objects, shapes, etc. Programmed cards (such as those in 
Exhibit 3B) are inserted into the machine thereby presenting the 
child with a problem to identify what objects or shapes are comple- 
mentary. When the child gives a correct answer the machine 
makes a noise and a bulb lights (R. 17-18). Blank program cards 
are available for teachers, parents and others so that they may 
insert their own programs for children who may have a particular 
learning problem. 

Mr. Cohen’s testimony further indicates that the imported ma- 
chines could not function without a programmed card or cassette 
and that the particular programs were progressive in degree of 
learning difficulty (R. 19-21). Plaintiff sells programmed cards 
other than those included at the initial purchase for the “Teaching 
Typewriter” and the “Touch to Learn”. 

The witness stated that the articles in question were merchan- 
dised through a school catalog and through a force of sales repre- 
sentatives who conducted workshops in schools and with teachers 
to demonstrate the merchandise. Additionally, Childcraft attempt- 
ed to sell these articles through its stores, a consumer catalog, and 
by public distribution through retail stores (R. 22-23). 

The witness also identified Plaintiff's Exhibit 5 as Childcraft’s 
1971 Christmas Catalogue, “Toys That Teach”, and testified that 
not all items advertised in the catalog were intended for play or 
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amusement (R. 24). The “Touch to Learn” and “Teaching Typewrit- 
er” articles were advertised in the catalog. 

The witness testified that he has observed children using the im- 
ported merchandise in schools and that the children were enjoying 
themselves. 

In his closing testimony the witness stated that it is necessary to 
interest or amuse children to a certain extent, if possible, to moti- 
vate them to use any article. 

A review of the evidence of record, including trial testimony and 
illustrative samples, indicates that defendant should have judg- 
ment in this action. 

Plaintiff has failed to demonstrate by the evidence of record that 
the imported merchandise is chiefly used for educational purposes 
and not chiefly used for the amusement of children. B. Shackman 
& Co. v. United States, 67 Cust. Ct. 372, C.D. 4800 (1971); Globemas- 
ter Midwest, Inc. v. United States, 67 Cust. Ct. 589, R.D. 11758, 337 
F. Supp. 465 (1971). Plaintiff has also failed to overcome the pre- 
sumption of correctness which favors customs’ classification. Atlan- 
tic Aluminum & Metal Distribution, Inc. v. United States, 47 CCPA 
88, C.A.D. 735 (1960); J. HE. Bernard Co. v. United States, 81 Cust. 
Ct. 60, C.D. 4766 (1978). 

Under TSUS, a “toy” for the purposes of the tariff schedules is 
any article chiefly used for the amusement of children or adults 
(schedule 7, part 5, subpart E, headnote 2 (1971)). Thus, plaintiff's 
burden is to prove that the chief purpose of the merchandise in 
issue is not amusement. United States v. New York Merchandise 
Co., 58 CCPA 538, C.A.D. 1004, 485 F2d 1315 (1970). Plaintiff's case 
ultimately relies upon the theory that the chief utilitarian purpose 
of the imported merchandise is that of education of children and, 
that any amusement derived therefrom is merely incidental to its 
chief use. When amusement and utility become locked in contro- 
versy, the question becomes one of determining whether the 
amusement is incidental to the utilitarian purpose, or the utilitar- 
ian purpose incidental to the amusement. Jdeal Toy Corp. v. United 
States, 78 Cust. Ct. 28, C.D. 4688 (1977). 

Plaintiff's only witness at the trial did not have a background as 
an educator or in educational psychology although he did indicate 
that he worked with teachers and educational consultants as well 
as people who are engaged in the field of education of pre-school 
children. Although it has been held that executives concerned with 
selling, distributing, ordering and promoting an article have to 
know the article’s chief use and may properly give testimony as to 
such chief use, Novelty Import Co. v. United States, 60 Cust. Ct. 574, 
C.D. 3462, 285 F. Supp. 160 (1968); B. Shackman & Co. v. United 
States, supra, and the uncontradicted testimony of a single, compe- 
tent, and credible witness may be sufficient to discharge the 
burden of proof on a chief use issue, Davis Products, Inc. v. United 
States, 59 Cust. Ct. 226, C.D. 3127 (1967), the court in the present 
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case finds that the testimony of Mr. Cohen is insufficient to rebut 
the strong presumption that favors the government classification. 

While the testimony of the witness indicated that in his belief 
the main purpose of the merchandise in issue was to teach children 
he also stated that he had observed children using the merchandise 
in school and that the children were enjoying themselves. He ex- 
plained his interpretation of the term enjoyment to be: 


* * * Young children, unless they are really new, have 
ideas, and the enviornonment [sic] around them every day is 
an adventure and anything at all might be—it the driest sub- 
ject—an amusement to a child. But, I guess, as we grow older, 
we begin to be influnced [sic] by things that happen to us, and 
so maybe we learn to hate mathematics or we learn to—what- 
ever. The fact is that anything mechanical would certainly 
“amuse” somebody. It moves. Certainly, a young child—Well, 
there is nothing funny about it, nothing dances and there are 
no cymbals that are played, no music response. It was not a 
toy that you could turn into other things. It did simply one 
thing: it taught or attempted to teach a child a very rudimen- 
tary fact or facts for which it was intended, and anything will 
a a child, but I think that is a rather broad definition. (R. 

Thus, the witness admitted that the basis of the merchandise 
was amusement of a young child with the hopeful purpose that the 
child would learn something while being amused. An article that 
has some incidental educational value or is used in school does not 
remove it from the toy category, United States v. Meier & Frank 
Co., 5 Ct. Cust. Appls. 208, T.D. 34830 (1914); B. Shackman & Co. v. 
United States, supra. 

Moreover, in toy cases especially, a sample is a potent witness, 
Wilson’s Customs Clearance, Inc. v. United States, 59 Cust. Ct. 36, 
C.D. 3061 (1967). The court in viewing a demonstration of the mer- 
chandise at trial and reviewing the exhibits in chambers is of the 
solid conclusion that the main effect thereof is the amusement of 
children and any educational value is merely incidental thereto. 
Moreover, if plaintiff's position were sustained then almost any toy 
could be deemed educational in nature as most experiences are 
new to the young child’s receptive mind and he learns by the new 
experiences. 

Exhibit 5 is a copy of plaintiff's 1971 catalog which is entitled 
“Christmas Catalogue Toys that Teach”. The merchandise in issue, 
“Touch and Match” is listed on page 29 and “Touch to Learn’’ is 
listed on page 30. The merchandise “Teaching Typewriter’ is not 
listed in this catalog. A review of this forty seven (47) page catalog 
indicates that it is essentially a toy catalog the like of which is sent 
to retail outlets such as Gimbels and F. A. O. Schwarz Co., famous 
toy stores. Articles listed in this catalog appear to be only for the 
basic purpose of the amusement of children. The fact that the arti- 
cles were marketed as toys, while not determinative, is of obvious 
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probative value. Montgomery Ward & Co. v. United States, 62 Cust. 
Ct. 718, C.D. 3853 (1969). 

In conclusion, the court in reviewing the testimony given at trial 
and the samples submitted therein finds that plaintiff has failed to 
sustain its burden of proving that the defendant’s classification is 
in error and that its own claimed classification is correct. Hawai- 
ian Motor Co. v. United States, 82 Cust. Ct. 70, C.D. 4790, 473 F. 
Supp. 787 (1979), aff'd., 67 CCPA 42, C.A.D. 1241, 617 F.2d 286 
(1980); Merry Mary Fabrics, Inc. v. United States, 1 CIT 13 1980). 

Accordingly, the classification of the district director at the port 
of New York is sustained and the complaint of plaintiff is dis- 
missed. 


(Slip Op. 83-34) 


FAIRCHILD AIRCRAFT CORPORATION, PLAINTIFF v. UNITED STATES OF 
AMERICA, DEFENDANT and THE UNITED STATES INTERNATIONAL 
TRADE COMMISSION, DEFENDANT and EMPRESA BRASILEIRA DE 
AERONAUTICA, S. A., DEFENDANT-INTERVENOR 


Court No. 82-11-01496 


Memorandum Opinion and Order 


[Motion for disclosure of confidential documents and cross-motion for a protective 
order granted as indicated.] 


(Dated April 15, 1983) 


Steptoe & Johnson (Richard O. Cunningham, W. George Grandison and Nina H. 
Questal on the brief) for the plaintiff. 

J. Paul McGath, Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch; Michael H. 
Stein, General Counsel for the United States International Trade Commission (Mi- 
chael H. Stein, Joel R. Junker, Jane Katherine Albrecht and Gracia Berg on the 
brief) for the defendants, United States of America and United States International 
Trade Commission. 

Santarelli & Gimer (Donald E. Santarelli, R. Alan Jones and M. Stuart Madden 
on the brief) for defendant-intervenor. 


LANDIS, Judge: In this countervailing duty action plaintiff Fair- 
child Aircraft Corporation seeks judicial review of a negative pre- 
liminary determination by the International Trade Commission 
(ITC) in Certain Commuter Airplanes from Brazil, Inv. No. 701-TA- 
188, USITC Pub. 1292 (Sept. 1982), 47 Fed. Reg. 44166 (Oct. 6, 1982). 

Defendant-Intervenor, Empresa Brasileira De Aeronautica, S. A. 
(EMBRAER), moves pursuant to Rule 26(c)\(7) of this Court for an 
order releasing certain documents certified to this Court as the 
record below and described as Confidential Documents Transmitted 
to the United States Court of International Trade, List No. 2. Spe- 
cifically EMBRAER seeks release of Document Nes. 1 (including 
Exhibits 12, 15 and 17), 2, 4, 5, 6 through 26, 28 and 29. 
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Both defendant and plaintiff oppose any unrestricted release of 
the confidential documents and, additionally, plaintiff cross-moves 
for a protective order. 

Accordingly, upon reading defendant-intervenor’s motion for re- 
lease of certain confidential documents, defendants’ opposition 
thereto, plaintiff's opposition and cross-motion for a protective 
order, reviewing the confidential documents in issue an all plead- 
ings and papers on file, it is hereby, 

ORDERED, that defendant-intervenor’s motion and plaintiff's 
cross-motion be, and the same hereby are granted subject to the 
terms set forth below; and it is further 

ORDERED, that the confidential documents numbered 1 (including 
Exhibits 12, 15 and 17), 2, 4, 5, 6 through 26, 28 and 29 on List No. 
2, transmitted to the United States Court of International Trade in 
connection with the above captioned action, shall be available to 
counsel for defendant-intervenor for examination and copying at 
the office of the Clerk of the Court during the thirty (30) days fol- 
lowing entry of this Order, subject to the terms and conditions 
specified below: 

1. All of the information not previously made publicly available 
contained in the confidential documents in List No. 2, “Confiden- 
tial Documents transmitted to the United States Court of Interna- 
tional Trade,” shall be considered confidential. 

2. Except as otherwise provided in this Order, counsel for defend- 
ant-intervenor shall not disclose the confidential information to 
anyone other than their immediate office personnel actively assist- 
ing in this litigation. 

3. Counsel for defendant-intervenor and their immediate office 
personnel shall neither disclose nor use any of the confidential in- 
formation for purposes other than this litigation (subject to contin- 
ued safeguards to preserve confidentiality) any remand or appeal of 
this matter. Wherever used in this Order, the term “this litigation”’ 
shall be deemed to include remand or appeal resulting therefrom. 

4. If in the opinion of defendant-intervenor’s counsel, it becomes 
necessary to consult with experts independent of the industry in- 
volved in evaluating the confidential information, counsel will not 
contact such experts without first notifying and conferring with 
counsel for defendant United States and counsel for plaintiff con- 
cerning the suitability of such experts. If after seven days following 
notification of defendants’ and plaintiff's counsel, counsel for the 
respective parties cannot agree upon a suitable expert, defendant- 
intervenor’s counsel may submit the matter to the court for resolu- 
tion. Such experts, once decided upon, shall agree not to disclose 
any of the confidential information to anyone other than to the 
counsel who consulted with them or that counsel’s office personnel 
actively assisting in this litigation, and then for purposes of this 
litigation only; any experts so consulted shall first sign a statement 
submitting themselves to the jurisdiction of the Court of Interna- 
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tional Trade and such reasonable sanctions as the court may hold 
appropriate in the event of a breach of the conditions of this pro- 
tective order by them. 

5. In no event shall disclosure of confidential information be 
made to in-house counsel or other representatives, agents, or em- 
ployees of defendant-intervenor or the interested parties. 

6. Counsel for defendant-intervenor shall maintain a record of 
any and all copies of confidential information made, to whom they 
are provided and when they are returned. All such copies shall be 
clearly labelled as containing confidential information and that 
they are to be returned at the conclusion of this litigation. 

7. Any documents, including briefs and memoranda, containing 
any of the confidential information, which are filed with the court 
in this case, shall be conspicuously marked as containing informa- 
tion which is not to be disclosed to the public, and arrangements 
shall be made with the Clerk of this Court to retain such docu- 
ments under seal, permitting access only to the court, court person- 
nel authorized by the court to have access, and counsel for the par- 
ties. Copies of all the foregoing documents, but with the confiden- 
tial information deleted, shall be filed with the court at the same 
time that the documents containing the confidential information 
are filed. 

8. Any briefs or memoranda containing confidential information 
shall be served upon the other parties in a wrapper conspicuously 
marked on the front “Confidential—to be opened only by the (the 
name(s) of the attorneys handling the case)” and shall be accompa- 
nied by a separate copy with the confidential information has been 
deleted. 

9. Upon conclusion of this litigation or any appeal or remand of 
this matter, counsel for defendant-intervenor and the interested 
parties shall (a) return all copies of the confidential documents ob- 
tained under this Order and the record required to be maintained 
under paragraph 6 above; and (b) destroy all other documents (in- 
cluding documents held by persons authorized under this Order to 
have access thereto) containing the confidential information. 

10. Any reference to defendant-intervenor or defendant-interve- 
nor’s counsel herein shall include any other interested party who 
may subsequently be granted access to such documents under pro- 
tective order. 
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(Slip Op. 83-35) 


MANDEL AND GRUNFELD, Attorneys and Counselors at Law of the 
State of New York, for an Adjudication of their Rights in the 
Matter of Goxtp Roser, INC., PLAINTIFF v. UNITED STATES, DE- 
FENDANT 


Court Nos. 80-3-00492, 80-10-01821 


Opinion and Order 


(Dated April 20, 1983) 


Mandel and Grunfeld (James A. Resti, Esq. on the brief) for petitioner. 

Norman Katz, Esq. for plaintiff. 

J. Paul McGrath, Assistant Attorney General, David M. Cohen, Director, Com- 
merical Litigation Branch (A. David Lafer, Commercial Litigation Branch) for de- 
fendant. 


Watson, Judge: On October 15, 1982, the law firm of Mandel & 
Grunfeld filed a petition asking this Court to grant them a judg- 
ment declaring that, pursuant to an agreement of July 12, 1979 
with the plaintiff-importer, and notwithstanding the discharge of 
the law firm on or about April 19, 1982 (which petitioner describes 
as wrongful and unwarranted), the law firm has a present contin- 
gent interest in the refunds which are expected to result from two 
actions which are presently in the Suspension Disposition File of 
the Court.? 

In a related matter, the law firm has brought a diversity action 
against the plaintiffs in the District Court for the Southern District 
of Florida, Miami Division, for breach of contract and tort (Mandel 
& Grunfeld v. Gold Rose, Inc. and Fay Goldberg, No. 82-1346-CIV- 
EBD (filed June 29, 1982)). In addition, the law firm has brought an 
action in this Court challenging the refusal of the Customs Service 
in Miami to recognize the validity of a lien asserted by the firm on 
the refunds to be issued to the plaintiff-importer as the result of 
protests filed by the firm. (Mandel & Grunfeld v. Robert Battard, 
Court No. 82-6-908 (filed June 30, 1982)). 

The plaintiff-importer has moved to dismiss this petition for lack 
of jurisdiction, for failure to state a claim, and for being duplicative 
of the aforementioned action in the District Court. To the same 
end, the defendant United States has moved for an order directing 
the Clerk of the Court to return the petition. The government joins 
in arguing that this proceeding is duplicating the District Court 
action. It also raises a variety of procedural objections, grounded in 
the arcane methods of proceeding in suspended cases. 

This Court finds that the complaint in the District Court action, 
(attached to a number of the filings), when read in a reasonable 


1 On April 28, 1982, petitioners notified the Court that they had, on that date, filed stipulations with the gov- 
ernment, which, if agreed to, would dispose of these suspended actions in accordance with Mast Industries v. 
United States, 1 CIT 188, 515 F. Supp. 43 (1981); affirmed 69 CCPA, 668 F.2d 501 (1981), an action which was 
successfully prosecuted by petitioners. 
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manner, covers the matters for which relief is sought in this peti- 
tion. For this reason, the Court does not enter into a discussion of 
other defenses and objections raised to the petition, nor does it see 
a need for oral argument. 

Basic considerations of judicial efficiency require that this 
matter be pursued in the District Court. For this reason the peti- 
tion is hereby denied. 
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